
CHAPTER VII 

Abuse of Cross-Examination 

It has often been noted that cross-examination is abused. It is 
used as an instrument of torture for the purpose of enabling the parties 
for eliciting the truth.  

The Court shall forbid any question which appears to it to be 
intended to insult or annoy, or which, though proper in itself, appears 
to the Court needlessly offensive in form. 

"It requires forensic experience and intelligence to make a right 
use of this great instrument for the discovery of truth. Whereas 
crossexamination is the most powerful weapon in the hands of an 
experienced advocate, it is very dangerous, although a very tempting 
one, in the hands of the novice. It is a double-edged weapon and as 
often wounds him who wields it, as him at whom it is aimed. 

But if cross-examination he a powerful engine, it is likewise an 
extremely dangerous one, and often recoils fearfully, even on those who 
know how to use it. The young advocate should reflect that if the 
transaction to which a witness speaks really occurred, so constant is the 
operation of the natural sanction of. truth, that he is almost sure to 
recollect every material circumstance by which it was accompanied, and 
the more his memory is proved on the subject, the more of these 
circumstances will come to light, thus corroborating instead of 
shaking his testimony. And forgetfulness on the part of witnesses of 
immaterial circumstances, not likely to attract attention, or even slight 
discrepancy in their testimony respecting them, so far from impeaching 
their credit often rather confirms it. Nothing can he more suspicious 
than a long story told by a number of witnesses agreeing down to 
the minutest details. Hence it is a well-known rule, that a 
cross-examining advocate ought not, in general, to ask questions the 
answers to which, if unfavourable, will be conclusive against him, as, for 
instance, in a case turning on identity, whether witness is sure, or will 
swear, that the accused is the .man of whom he is speaking. The 
judicious course is to question him as to surrounding or even remote 
matters, which may show that he is mistaken, that his memory is not 

good, etc." See Best, S. 660. 

Fear of Cross-examination 

"Sometimes you get a witness who is thoroughly 
frighte_ ned. "'omen sometimes get frightened and they tell you they 

do not know what they do know, and they tell you this even when 
their want of knowledge seems to be fatal to their case. What shall 
you do with such a witness? You have to show by a course of 
cross-examination that the witness simply does not know what she is 
talking about. 

"Some years ago an eminent English counsel encountered just that 
difficulty. The witness said she did not know what she did know ; if he 
did not know she could not recover. So he began to · put a series of 
questions to her. 'What day of the week is this?' 'I do not know.' 
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. '\Vhat year is this?' 'I do not know.' '\Vhat is your name?' 'l. don't
1.. , \\T. 11 it was now very apparent to c\"erybo<ly that the "omauiu1ow. e 

b 'l'I . I .\ ·t· . I h did not know what she was talking a out. 11s ex H ll 1011 sa\ C< er
case/' See 12 1\1. L. J. 369-370. 

Even men of the greatest ability an�l expcrien�e �fte!l d�ead the 
ordeal of �ross-examination. A singular mstancc o[ t!us,, 1s given _by 
Phillips in his work on_ "Curran and His Contemporaries. _Re�ard!ng
the dread of Chief Justice Bushee to pass the ordeal of cross-exammahon 
·hy Lord Brougham, the aut!1or says :-"Ne'.'er shall I f�rget the state of 
nervous excitement into which he worked lumself on bemg summoned to 
give evidence before the Irish Committee. in t!1c House of �ords _in 1839.

I think I see him at this moment, as I saw h1!"11 then, hawkm� his �arpet 
bag full of documents up and down th� <.'Orr1dors,. now walking h1m�elf
out of breath, now pausing to rec-ovcr 1t, now cyemg the bag on which
he much counted, and again gazing about in absolute bewildcrme!1t. �t

last in much perturbation he exclaimed : •·The character of a witness 1s 
new to me, Phillips. I am familiar with nothing here. Tl_1e matter on 
which I come is most important. I need all my self-possession, and yet 
to protest· to you, I have only one idea, and that is, Lord Brougham

. . ,, cross-exammmg me. 
During the trial of the case of Tilton v. Bc�cher, in the cross• 

examination of Mr. Beecher, an orator and a pulpit preacher of the 
highest order, the cross-examining counsel found fault with the hesitancy 
of the eloquent and able divine in not answering his questions 1nore freely 
and directly, and the reply made was : "I nm nfrnid of you." 

It is said of Garrick, the famous actor, that, when examined as a 
wiµi� respecting the nature of a free benefit, he was incapable of giving 
, an intelligible testimony. See Hardwick, p. 87 •.

In noticing these incidents as to the fear of cross-examination, 
Mr. Wrottesley says :-"If distinguished men like· Bushee and Beecher 
and Garrick are frightened at the idea of submitting to cross-examination, 
what must be the feelings of delicate women and young persons who arc 
sworn for the first time and who are unaccustomed to the publicity 
incident to the trial of a cause.in one of our courts? How inexcusable, 
then, must be the conduct of the advocates who handle such witnesses 
roughly in their cross-examinations." See \Vrottcslcy, pp. 101-102. 

Great allowance is always made for a nervous witness who 
invariably receives the sympathy of the jury. You have to 'guard 
therefore, against offend.ing that sympathy, as you undoubtedly would b): 
a severe tone or manner. See Harris, p. ·s2. 

From the _time the average lay witness hears his name called by the
Court orderly till he hears the welcome news, 'That will do, thank you ' 
he feels uneasy, he perspires, his pulse increases and somehow his nerv�s 
are not quite steady. Is all this necessary and unavoidable ? The Court 
has ordered the witness to come at the expense of one of the parties in 
order to tell it quietly and disinterestedly what he knows of a certain 
state of fact.s, or alleged facts. In theory the witness comes as a sort of 
friend to enlighten the Court with his knowledge. No ability, no punish
ment, no blot on his name will he incur, provided only he speaks and speaks 
�lh .. :i'hat is _the theory; but the treatment meted out to the· average
witness 1n practice ·hardly conform'> to it. The witness knows what he 
has to go through, and hence his overstrung nerves, his panting heart 
In other words, the witness 1mows that as soon as he pledges his sole� 



70 CROSS-EXAMINATION 

oath, he will be regarded as fair game to be bullied and badgered by 
c-ounsel for the opposing side, and sometimes too, by the counsel who
called him, who seeks to make him, by hook or crook, and what is
called the art of examination and cross-examination, tell a story favour
able to his contention.

The witness is perfectly honest, but he is just an ordinary layman, 
unfamiliar with the w�1ys of lawyers .. The atmosphere of a law Court 
breathed from the bald elevation of the witness-box, acts on him like 
some stimulo-sedative drug, <'Xciting his brain and dulling his faculty of 
memory. 4 l\f. L. J. p. 11. 

Archbishop \Vhately strongly condemns this unfair treatment of 
witnesses by counsel. He says: "1 think that the kind of skill by 
which the cross-examiner succeeds in alarming, misleading or bewildering 
an honest witness may be characterised as the 1nost base and depraved 
of all possible employment...; of intellectual power. Nor is it by any 
means the mo.:.t efTectual way of eliciting truth. The mode best adapted 
for attaining this object is, I am convinced, quite different from that by 
which an honest, simple-minded witness is most easily baffled and 
confused. I have seen the experiment tried of subjecting a witness to 
such a kind of cross-examination by a practical lawyer as would have 
been, I am con,·inced, the most likely to alarm aild perplex many an 
honest witness, without any effect in shaking the testimony; and after
wards by a tota11y opposite mode of examination, such as would not at 
all have perplexed one who was honestly telling the truth, that same 
witness was drawn on, step by step, to acknowledge the utter falsity of the 
whole. Generally speaking, a quiet, gentle and straightforward, though 
full and careful, examination will be the most adapted to elicit truth, and 
the manreuvre and the brow-beating which are the best adapted to 
confuse an honest, simple-minded witness are just what the dishonest one 
is the �est prepared for. The more the storm blusters, the more 
carefully he wcaps round him the cloak which a warm sunshine will
induce him to throw off." 

111 ustrations 

(i) A witness, John Jones, had been ea1led. He was sworn and

asked to say what he knew about the affair. 

A. "Nothing."

Q. "Nothing ! Have the goodness to pay attention, Sir. You
remember being in the Red Cow Inn on the 10th of last month?'' 

A. "No, I don't."
The counsel handed the witness the depositions.

Q. "ls that your name ?"

A. "Yes."
The judge nodded to the barrister. "You may treat him as a

hostile witness." 
The barrister, having been given permission, began: 

Q. "Mr. John Jones, you deny everything you have previously
sworn. Have you been in the company of prisoner's friends since you 
last gave evidence?"· 

A. "No."
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Q. "I see. ,vhat did you have to drink before coming here?"

A. "Nothing except tea."
Q. "Tea-ahem! a queer sort of tea. How many glasses of tea did

you have?" 
A. "I had two cups."
Q. "Two very large cups, eh ?"

The witness turned to the judge.
A. ''1\-ly lord, why should I be insulted ?"

The judge intervened. "Of course not ; nobody n1eans to
insult you, but ....... " 

"My lord, I know nothing about this case. I ant a juror in waiting .. , 
5 :M. L. J. p. 105. 

It may be noted that the barrister had not the patience to see 
that there was probably some mistake, but immedi_ately jumpe�l to 
suggestions of bribery and drunkenness. It was not his fau�t. SerJe�nt

Burfuz did the same sort of thing ; but the Burfuz type 1s becoming 
extinct now, and so nmch the better. 5 l\t. L. T. p. 105. 

(ii) A barrister, who had only just emerged from the solici!or's
ranks said to another solicitor, "If your man doesn't settle, tell lum I 
shall �sk him whether he doesn't cat his meals in the kitchen. I was 
articled to him and know all about him.,, 5 1\1. L. T. p. 105. 

(iii) Some twenty-seven years ago, as the result of Sir Ch•arles
Russel's handling of one of the witnesses in the famous Osborne case, 
a loud outcry was raised against what was called •the abuse of cross
cxan1ination.' A long discussion in the London Times, in which 
aggrieved witnesses clamoured for protection from their forensic tor
men tor was relieved by a lively contribution from.Sir Frank Lockwood, 
narrating an experience of his own cross•examining a witness at the York 
Assizes as to the exact position of certain cattle on a road, •beasts' as 
they call them in Yorkshire. 

Q. "Now, my man," said Lockwood, "you say you saw these animals clearly from where you stood, how far off can you usually see abeast?'' 
A. The witness, looking critically at Lockwood across the Court replied, .. just about as far off as I am from you." 8 1\1. L. J. 94 = 31 l\f. L. J. p. 110. 
(iv) A lawyer in the province of Bihar began to attack the prosecutor by way of so-called "suggestions" involving dishonourable conduct. The Court should demand from the advocate an assurance thathe has good grounds for making the suggestion. If the assw·ance is notreceived, c1·oss-ex�min.ation on _those lines should be stopped promptly.If the . assurance 1s given and it should appear at the termination ofthe tr1ul that no such grounds existed, a tribunal should bring the conduct of the advocate to the notice of the High Court. 1980 P. 195. 

. . It m_ay be remarked t�at a threat to ask the complainant incrammal trial sca�dalous or indecent questions unless he ,paid· n1oneyamoun� to extortion. See 9 P. 725. 
(v) One of the glaring instances of the abuse of the privileges of
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coun el wa the cross-examination of RusseJl Sage by the Hon 'hie J. H. 
Choate in the famous suit brought against the former by \V. R. Laidlaw. 

The facts of the case were as follows :-
One the fourth day of December, 1891, a stranger by the name of 

Norcross came to Russell Sage's New York office and sent a message to 
him that he wanted to see him on an important business, and that he 
had a letter of introduction from Mr. John Rockfeller. l\lr. Sage left 
his private office, and going up to Norcross, was handed an open letter 
which read, "This carpet bag I hold in my hand contains ten pounds of 
dynamite, and if I drop this bag on the ·floor it will destroy thic; buil
ding in ruins and kill every human being in it. I demand twelve 
hundred thousand dollars, or I will drop it. \Viii you give it? Yes 
or no?" 

l\1r. Sage read the letter, handed it back to Norcross, and suggested 
that he ha<l a gentleman waiting for him in his private office, and could 
be through his business in a couple of minutes when he would give the 
matter his attention. 

Norcross responded :-"Then you decline my proposition ? Will

you give it to me ? Yes or no ?" 
Sage explained again why he would have to postpone giving it to 

him for two or three minutes to get rid of some one in his private office, 
and just at this juncture, l\Ir. Laidlaw entered the office, 
saw Norcross and Sage without hearing the con�rsation, and waited in 
the anteroom until Sage should be disengaged. As he waited, Sage edged 
toward him and partly seating himself upon the table near -1\ir. Laidlaw, 
and without addressing him, took him by the left hand as if to shake 
hands with him, but with both his own hands, and drew l\lr. Laidlaw 
almost imperceptibly around between him and Norcross. As he did so, 
he said to Norcross, "If you cannot trust me, how can you expect me 
to trust you ?" 

With that there was a terrible explosion. Norcross himself was 
blown to pieces and instantly killed. l\1r. Laidlaw found himself on 
the floor on top of Russell Sage. He was seriously injured, and later 
brought a suit against Mr. Sage for damages upon the ground that he 
had purposely made a shield of his body from the expected explosion. 
�1r. Sage denied tbat he had made a shield of Laidlaw or that he had 
taken him by the hand or altered his own position so as to bring Laidlaw 
between him and the explosion. 

The Jury rendered a verdict in favour of Mr. Laidlaw of £ 40,000, 
which judgment was sustained by the General Term of the Supreme 
Court, but subsequently reversed by the Court of Appeals. The cross
examination of l\fr. Sage by l\1r. Choate is interesting, as an instance 
of what the New York Court of Appeals has decided to be an abuse of 
cross-examination into which, through their zeal, even eminent counsel 
are sometimes led. It also shows to what lengths l\lr. Choate was per
mitted to go upon the pretext of testing the witness's memory. 

It was claimed by 1\fr. Sage's counsel upon the appeal that "the 
right of cross-examination was abused in this case to such an extent as 
to require the reversal of this monstrous judgment, which is plainly the 
precipitation and product of that abuse." And the Court of Appeals 
unanimously took this view of the matter. 




















