
CHAPTER Ill. 

Preparation for Cross-Examination. 

A lawyer sho:.1ld never begin to cross-examine a witness without 
thorough preparation and absolute mastery of fa.cts. "Never commence 
cross-examination of a witness without best preparation and without 
posting yourse!f with all the necessary details concerning the witness and 
the point on which he would be called upon to depose. 11 Cr L. 
J. 77. 

It has been said that to a great extent cress-examination is intuitive 
just as music is, just as painting is and while the amateur beginning his 
music or his painting may not be very successful, for it r equires training, 
practice and experience, and by and by he develops into a great musician 
or a great artist, but in order to do that he mu; t have an intuitive genius. 
Even the gen-ius, sometimes, will not be developed alon~ the line cf study 
or thought or education. Education i :self requires a vast knowledge of 
experience to make it effective in the hands of cross-examiner There 
must be a very ex tensive knowledge of the ordinary business and personal 
aff:lirs of human life because it is by this and this alor:e that we reach 
motives and passions and the m ethods of the witnesses." JI Cr. L. J. 73. 

A counsel should never cross -examine an e xpert witness unless he 
has acquired a thorou~h knowledge of the subject in that p uticular 
branch, at least as much as the expert himself has got J 1 Cr. L. J. ~3. 

A lawyer in Court without a brief is like a captain at sea without 
his chart; a driver without a tried horse ; a 'marksman with an unknown 
gun. But one with a well mastered case is strong in every emergency, 
indeed his victory is over half-accompfo,hed. 

:\·lost students in their innocence think that successful practice of 
legal profession consists in making eloquent speecl,es, bullying ignorant 
or in r·ocent witnes!:=es and occasionally making impudent attacks on their 
oppo:1e:1ts and sometimes jocular remarks. In order to be succes5ful as 
lawyers, the first essential is that you should be most devoted st uden!s 
of the law. 

Book knowledge of law is like a chest of fine tools in the h:tnds of 
an unskilled artisan, useful, but impracticable without experience. 
Practice in law must be largely learnt from contests in Courts . It is the 
lawyers' trade ; the more be has of good practice, the better he will l<now 
how to apply his learning. 

"Cross-examination has been likened to a two-edged sword, but 
it is infinitely more dangerous than that. It is more like some terrible 
piece of machinery_-- a threshing machine for instance-into which an 
unskilful and unguarded advocate is more likely to throw his own case 
than his opponent's." See Harris, p. 44. 

The work of preparation is of transcendent importance. No pa ins 
should be spared. Small things should not be neglected, they of ten turn 
the scale. The maxim of N a poleon should be borne in mind : "When 
you have resolved to fight a battle colJect your whole force. Dispense 
with nothing. A single battalion sometimes decides the day." 
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It would be as unwise for a soldier to engage in battle without 
arms or ammunitions, as for a lawyer to undertake to try a case without 
having first made adequate preparation. 

"To be thorough in the preparation of the la~ and facts in every 
case is one rule that the advocate cannot safely violate. He should be 
pre~ared to discuss every question which may arise during the ~rial of t_he 
case, and should have every position which he takes well fortified w1tb 
authorities." See Hardwick, p. 21. 

"In a forensic contest, where one of lhe parties engaged is neces
sarily c.:impelled to be humiliated by defeat, it is safe to ~ay tb~t there 
will be few stones left unturned in the search for everythmg which may 
aid in winning a victory. After the law h.,s been carefully briefed, _an 
abstract of the testimony should be made. The advocate should examine 
in person each witness he intends to put upon the stand, separate!y from 
the other witnesses and take down in writing the substance of what he 
says. He should c~ution the witne ses as to their demean~ur in Court 
while testifying, especiaUy those who are inclined to be diffident, pert, 
forward, or irascible. The best witnesses !ihould be chosen. That is, 
the most inteTiigent and hcnest witnesses · should be selected where the 
testimony of other witnesses, if introduced, would be merely cumulative. 
Often the testimony of one dishonest or foolish witness, called un• 
necessarily, will destroy the effect of the testimony of all other witnesses 
called o~ the same side. Too much stress cannot be laid upon this 
suggestion. Avoid by all means possible, the necrssity of calling a 
witness of bad character, for greater damage may be done to the side for 
which he is called than can be remedied by many witnesses of good 
character. Sometime;; it is absolutely necessary to call a witness who 
does not stand well, but it should never be done if his testimony can be 
supplied by reputable witnesses." Ibid. 

When you have an important case vou should take your witness 
in hand. Examine him. Write down what he says. Have your 
typewriter, make a copy of it. Hand it to him. "Mr. Smith, look at 
this testimony. Read it over carefully. If there is anything wrong 
come back and tell me of it and correct it." Smith takes that testimony 
home, he rea,Js it, he comes back the next day says, "Yes, that 
is all right." You begin cross-examining him upon the theory that you 
are the opposing counsel, and you find that it is not so at all. You 
find that Mr. Smith has not told the truth. You write out another 
copy of his testimony ; you may write out a third and a fourth state
ment, aod you may rehearse it, and you may get all your witnesses 
together, and then when they go upon the stand you will find that 
lhey may know sometbiog that they did not say, or that they have said 
sometbiog that they did not know. In other words your witness 
goes to pieces right before you. He may be an honest m;n or he may 
not be an honest man; he is simply a b~d witness." 12 M. L. J. 369. 

. The following advice is given by Quintillian regarding the investi-
gation of facts and preparation of a ease :- - · 

"Th · . . e next parh;ular that occurs is the manner of studying a cause 
whic~ 1s the advocates groundwork. There is hardly one of so slender b genius, who, w~en be ~as taken pai11s to learn everything in a case. 
t ~t m~y be sufficient to inform the judge of it. But bow few are there 
t:at r•v~ themselves much trouble in this respect. ! To say nothing of 

e neghgeot, who give lh~mselves no concern about the main point of 
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the question, so there be incidents from persons and commonplaces 
which may afford them a bundle for being clamorous ; there are some 
so addicted to vanity, who, either partly as busy, and pretending 
always to have something, must first clear their· hands of, order the 
client to come to them to the eve, or the very morning of the trial, and 
sometimes they even boast that they heard him only a moment before 
the Court was sitting ; or, who partly to glory in their fine wit and parts, 
and that they may appear to have a most ready conception, pretend to 
know and be intelligent in the matter before they have scarce heard 
anything ; so that when they have blabbed out a deal of nonsense in 
their eloquent strain, and with the greatest fracas imaginable, by which 
the judge is not a whit the wiser. nor the ·cause the better, they 
procure themselves another instance of their insipid vanity, to 
be led back to the forum, in all their noble sweat and fatigue by a tribe 
of sycophants." 

''I can as little bear with the delicacy of those who give orders for 
the matter to be laid before their friend,; ; though indeed he»e the 
mischief is less, if these inform themselves properly of it, and afterwards 
state it with the same exactness. But who shall learn this exact state 
so well as the advocate himself ? And how shall the solicitor, that go
between interpreter, take pains at conning patiently and strictly an 
action, which be is not to speak to himself ? 

"Again, it is a very bad custom to imagine the information is 
sufficient which is had from those brief or memoirs, which either the 
parties themselves compose, who have recourse to an orator, as not 
being qualified themselves to plead in their cause ; or are composed by 
some of those advocates, who acknowledge their inability for pleading, 
yet execute what is most difficult in regard to it But one should think 
that persons ought to show himself the orator who does a very 
difficult part of his duty, being able to judge what ought to be said, and 
what ought to be suppressed, where some things ought to be altered. 
These persons, however, would not hurt the cause so much if they wrote 
down every particular, as transacted. Now they add to things 
as they might have happened, design the plausible pretexts, and some
thing even of worse tendency. In this condition they are receive<l by 
most oratars, who adh~re to th~m inviolably, as a school-boy does to 
the heads of his theme •; but the mischief is, they afterwards find 
themselves grossly mistaken, and the state of the cause they refu~ed 
hearing from their clients, they learn to their confusion from the adver
sary's pleading." * 

"~areful prep:1.ration gives the attorney confidence in himself, which 
is an important element of success at the bar. The Hon'ble Daniel 

~ 
S. Dickinson, in an address delivered in J 858 to the graduating class of 
th~ law department of Hamilton College, said : "There is no royal 
road to position at the bar, no stealthy by way through which it can 
be reached, no slippery and filthy step-stone by which bricery can 
ascend to purchase it, no · hot-bed growth which will produce it, no 
forcing process which will prove successful. No superficial gilding will 
conceal sbamef ul ignorance ; no spread eagle declamation pass current as 

J, a substitute for knowledge ; no spouting and floundering on the sur
face can deceive a discerning public. But drafts at sight upon the 

/ golden granary of learning will al ways command a premium and be duly 

* Hardwicke's Art of Winning Cases. 
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honoured. No diligent student, of go,d natural capa:it!, ever failed of 
success ; no indolent* genius, however gifted and bnlhant, ever gained 
eminence at the bar. 

'' It has been truly said that a lawyer must labour when the Court 
indulges in relaxation. and study when his clients slumber. He should 
never bring a case on for trial unless he is thoroughly pre~ared .. The 
witnesses to be summoned on the side of his client should_ be_ mter':1ewed 
in advance of the trial and an abstract made of the pnoc1pal points of 
their testimony. The utmost care should be given to the arrang~
ment of the evidence in its logical order, so that when presented . 1t 
will have its full probative effect. The sequence of . the events m
volved in the res gestre should be noted when preparing the case for 
trial. Every law-suit is a drama in which the respe~tive counsel plc:-Y 
the leading parts ; the lawyer must, therefore, consider the dra_mattc 
unities of time and place, of cause and effect and so develop the evidence 
as to create the greatest effect upon the jury .t 

''The only way in which a man can ever hope to be a successful 
cross-examiner is to prepare, and not wait until the moment, expecting 
favourable circumsta!1ces which will arise occasionally. I look upon the 
preparation for cross-examination as being infinitely more important, if 
there is a serious dispute about the facts, than the preparation of a brief. · 
You have seen men who have gone into tbe witness-box, you have seen 
them in the city and elsewhere, who have told a story absolutely and 
apparently straight and frank, and manifestly without any equivocation 
or any feeling of any kind whatever. You have seen the man leave the 
box, a wh-,)ly discredited witness. Why ? Not cross-examined by the 
man who takes his brief and makes bis notes on the margin as the 
witness goes along, but cross-examined by the man, whoever he might 
be, who has devoted hours and hours of preparation to that particular 
witness, and who knows exactly his line of conduct and the way in which 
he should proceed with his art of cross-examination.t 

"Now, I should say that the one great object is to avoid any compli
cations with the positive facts. The way to do the work in that respect, 
would be for a man to marshal his collaterals, to see what the bearings 
of these collaterals are, whether it is sceotific. mechanical or ordioary 
every-day occurrences, Let him study and work out the problem; Jet 
him prepard bis headings and methods carefully. In these days, of 
course, we all know pretty well what is coming on at a trial. Vv e have 
our discovery, we have our witnesses ; we all know what line 
the man is going to take. If a counsel will only devote himself to 
it! and will spend an hour or two, or a day, if necessary. to prepare 
his method_ of the cross-examination of that particular person, he will 
find that m every case be has accomplished infinitely more than he 
could possibly clo, • no matter bow era£ ty ne may be, by trusting to the 
spur of the moment. I can only say that-I as far as I am concerned
I can only say that _in many cases I have spent more than a day, yes, I 
!°ay say two _days, m some particular cases, where there has been an 
ampor~nt witness, actually preparing for a cross-examination to the 
exclusion of everything else in business, where the issue depended largely 
upon the testimony of that witness." 20 M. L. J. 283, 

*Cited hi case and comment, 14 Cr. L. J. pp, 17-19. 

tl4 Cr. L, J. pJ>. 17-19, 
20 M. L, J. 289, 
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"Never go to your opponent. especially your lay opponent, to try 
to entrap him into admission. which you are afterwards to depose to 
in Court, and, after that, be subjected to bitter and severe cross-ex<tmi• 
nation and comment by counsel, and, perhaps also by the Judge. 

"Draw your briefs with care, a,·oidiag intemperate language, and 
making your statements and proofs as clear and terse as possible ; 
remembering that briefs are often necessarily read hastily by counsel, 
when a confused and prolix statement may prevent them from readily 
acquiring a correct impression of the case, or make them even take a 
wrong one, which it may be too late to correct. 

"Give the pleadings at length ; not contending yourself with merely 
indicating their substance and effect . A sheet or two spared by this 
means is no compens.ation for the serious inconvenience and danger 
often-attending it. Counsel may be much misled by your so doing. The 
cause often depends on the very words in which the pleadings are 
couched, and on which critical issues are generally taken. 

"Never let a brief go into counsel's hands with blanks in it for 
names, dates or sums of money. It not only has a very solvenly unbusi
nesslike appearance, but often greatly embarrassess counsel who may 
not have you at their elbow to supply them with the necessary infor
mation. No brief should be regarded by you as complete till you have 

~ carefully gone over it and filled up every blank, or, if that be, for any 
sufficient reason, impracticable before de1ivering the brief, take care to 
say as much on the margin. 

''When there are two or more briefs, and especially if they be of 
length, or intricate in detail, or refer to many documents, use your 
utmost efforts to have the pages of all the briefs numbered alike, so that 
any one counsel, having found what is require~, during thP- progress of 
the cause, may in an instant place his companions in the same situa
tion. Your law stationer is surely bound to obey your orders in this 
respect. 1 have heard a neglect of this matter often loudly com
plained of, and with justice, as both inconvenient and irritating, in 
sudden exigencies. 

"In cases of a little more difficulty or importance than usual, you 
may greatly facilitate the labours of counsel, and enable them readily to 
do their duty, by prefixing to the brief a great analysis of the case, of 
both pleadings and facts, referring to the different pages in the brief 
where they will be found, and, above all, gi:ving an alphabetical index of 
the names of the witnesses, and the pages where their proofs are placed. 

"If you have obtained what you may deem an able opinion upon 
the case, or even upon the evidence necessary to support it, copy that 
opinion in your brief for the guidance of counsel at the trial, whom 
it may quickly put in possession of the true bearings of the cause, and 
apprise them of its difficulti •s, timely enabling them better to deal with 
them. The most eminent leading counsel by no means regard such 
assistance as superfluous, but, on the contrary, welcome it. More than 
once I have seen them, where a cause was called on before they had · 
time to read their briefs, as it were, devour the 'opiniun' written by 
some able and experienced junior, and rise soon afterwards wonder
fully possessed of the case especially when engaged for the defendant. 

"Whenever your case involves loctllities, let me entreat you to take 
the trouble of giving a faithful sketch of the locus in quo in one of the 
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ages of your brief, or on a separate paper. A single glance at a spirited 
~nd faithful sketch of the scene of action will be worth half ~ do_zen 
consultations. It will fix the matter firmly in_ your counsels_ mmd, 
and prevent him from either being confused h1mse1f, or suffering the 
witness, Judge or Jury. to be confused. Take_ care also to have 
several copies in readiness (being able to _prove their accuracy) to. lay 
before the Jury. while counsel is addressmg them, a matter that 1s of 
no slight imp~rtance to your client's interest. . A ~ood_ n:iodel of the 
premises, or machinery, is of incalculable s~rv1ce, rn g1vmg co~ns~_I. 
and enabling them to give others, a clear view of the case wh 1ch 1t 
illustrates During last Easter term the Court of C ·1mmon Pleas was 
occupied for an entire day with a troublesome motion for a new trial, in a 
patent case. There was no model to illustrate. the state!Ilents and 
arrguments of counsel, or the evidence ?f tbe. w1tn~sses. 1 he Judges 
found it almost impossible to deal sattsfactoraly with the case, and at 
the close of the day, one of them (Mr. Justice Maule\ as the Court rose., 
observed 'In the absenc~ of a model the evidence might really all ' . 
have been read the wrong way. 

"Take a special care_ however, that your plan or model be fair, 
perfectly faithful, made by a disinterested perscn, with no iostrucLions 
whatever but to prepare an impartial and accurate representation of the 
reality, one which wiH be acquiesced in by the opposite side, and by the 
witnesses. This will obtain for you credit with blth the judge and the 
Jury for the fair and candid spirit in which you have brought forward 
your case, and that credit may serve to turn the scale in your favour, 
in a question of doubt and difficulty. An opposite course of conduct is 
almost sure to prejudice you in professional and public estimation, and 
of throwing discredit on your client, and his case, seriously endangering 
one otherwise characterized by bona fides:' Warren on the Duties of 
Attorneys. 

" Mr. Benjamin, Q.C., was without doubt a distinguished and very 
forceful advocate, and altogether-his career was an extraordinary one. I 
was introduced to him shortly after he became a member of the English 
Bar. with reference to a suit in the Court of Chancery instituded by 
the American Government Mr. Benjamin as a friend of those interested 
was given a juni_or brief. The case came on (or hearing before Lord Justice 
James, when V1ce-Chancellor, and it appeared to be generally thought 
that. as usul at the time, a decree wvuld be made directing enquiries in 
chambers. The matter was being so dealt with when Mr. Benjamin, 
then unknown to any one in Court, rose from the back seat in the Court. 
He had not a commanding presence, and at that time had rather an un
couth appearance. He, in a stentorian voice, not in accord with the quiet 
ton! usu~lly_ prevaili_ng in th~ Court of Chancery, startled the Court by 
say10g, . Sir, . notw1!hstand1ng the somewhat off-hand and supercilious 
~anner 1n wbtcb this case has been dealt with by my learned friend 
Sir Rouodell I>al_mer: and .to ~ome extent acquiesced in by my learned 
l~ader Mr. Kay. if S1~, you will on)y listen to me, 1f, Sir, you will only 
hs_t~n to. me _(repeating tb.e same words three titues and oa each occasion 
ra1s1n~ his voice), I pledge myself you will dismiss this suit with costs." 
The V1ce-~hnoc~llor and Sir Roundel) Palmer, and indeed all in Court. 
looke_d at h1_m with a kind of astonishment, but be went on without 
drawing rem. for between two and three hours. The Court became 
cr~wded, for it soon became known that there was a very unusual scene 
going on. In the end the Vice-ChanceHor did dismiss the suit witb.J 
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costs, and his decision was confirmed on appeal.'' See Jottings of an Old 
Solicitor. 

Although Mr. Serjeant Byles (afterwards Mr. Justice Byles) was a 
very successful advocate, be cannot properly be said to have been a great 
or powerful one. Undoubtedly, however, be was most successful. His 
success was doubtless to a considerable extent due to the close attention 
be gave to every case. He studied what fell from the Judge, and 
watched with a hawk's eye the countenances of the Jurymen in order to 
gather their impressions. And he closely watched the demeanour of every 
witness and the conduct of the case by his opponents, drawing conclu
sion from anv hesitation as to the course they should persue. I recollect 
it was said of him that it was a case of fighting with the needle rather 
than the sword ; but however that may have been, he was eminently 
successful. He was. in his day, engaged in particularly every case in the 
Court of Common Pleas, and was generally counsel for the plaintiff, 
which is, of course, a great advantage. The right of reply was perhaps 
in thos ! days more important than it is now. Sir George Honyman 
was in the habit of saying he was prepared to advise that "an action for 
negligence would be maintainable against an attorney who commenced an 
action in the Court of Common Pleas and did not retain Serjeant 
Byles.'' See Jottings of an Old Solicitor 

"The first and foremost duty of cross-examiner lies in ascertaining 
all the necessary facts from the party on whose behalf he is retained, 
remembering that even the most powerful imagination cannot supply all 
the subsidiary and collateral facts in their full detail. In order to do 
this he is expected not to be satisfied with what the parties accordiug 
to their own untrained and inexperienced view lay_ before him. By a 
careful survey and a thorough investigation he will find a number of 
material things supplying him with realistic proofs, which cannot be 
afforded by oral testimony. The importance of realistic or as lawyers 
call them circumstantial, prods is not generally comprehended by people 
of ordinary intelligence. The persons concerned from whom tqe cross
examiner has to take instruction~, are not usually capable of knowing 
the pros and co11s of their case, or measuring the weight and importance 
of the material facts available, and their adequate bearing upon the 
points in dispu:e. It should be your duty therefore to reach those facts 
by the force of your own intellect, and to extract them from the parties, 
and the surroundings of the case." See Rahmatullah, p. 85. 

" Miracles are not common now-a-days/' remarks Mr. Harris. 
" Events follow one another in a natural course ; and as one is often the 
cause and another the effect, the most important result may depend upon 
the merest trifle. Take the familiar 'running down case.' Two vehicles 
come into collision, and the respective drivers no less so in their evidence. 
Each throws the blame on the other, and if both were believed, there 
could have been no accident at all, because each would have been upon 
his proper side of the road close to the kerb, with the whole width of 
road between them. They cannot therefore both be accurate. Other 
witnesses give other impossible stories. The very position of 
the vehicles · after the accident may be a disputed point, and therefore 
of no assistance to the jury. But there may be a very trifling scratch or 
indentation on a wheel or a shaft which may be all important ; and what 
it was produced by may be more important still. Its direction and shape 
may also be material. This will show how necessary it is to get out 
every fact, however trifling, that may be of importance to your case."~ 

t .... ~ ¥. --· .. , ... ____ ..,_ 
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"After mastuing the facts, the next essential is an ac~urate mental 
picture of those facts . You must diges t and arrange tbe ll~ .rn yo~r own 
mind Mark their bearing and effect. Draw your own leg1t1mate inferen
ces from them, and then see how you can m31nipulate ,Jhem best for 
purposes favourable to your cause. bearing in r~11nd that the st_rengt~. 
of advocacy lies io the adaptation of your materials to the end designed. 
Like a good general tbe cross-examiner ought to have a thorough 
knowledge of the nature and strength of the facts at his command 
before entering the oattlefield. Arter having done this, he will have only 
to determine the manner and method of bringing bis different forces 
in to action. 

"There have been very few cross-examiners of repute who did 
not thoroughly master the details of their case and the subject-matter 
of the issues, and all the favourable and unfavourable circumstances, 
before the commencement of the trial.'• See RahmatulJah, p. 86. 

The secret of success of Benjamin F . Butler was his studious 
preparation for cross-examination. To use his own language, "a lawyer 
who sits in his office and prepares bis cases only by the statements of 
those who are brought to him, will be likely to be beaten. A lawyer in 
full practice who carefully prepares his cases must· study almost every 
variety of business, and many of the sciences." 

Roscoe Cankling used to study for bis cro_ss-examination in im• 
portant cases with the most painstaking minuteness. In the trial of the 
Rev. Henry Burge for murder, Cankling saw that the case w;, s likely 
to turn upon the cross•examinatioo of Dr. Swinburne, who bad performed 
the autopsy. The charge of the prosecution was that Mrs. Burge bad 
been strangled by her husband, who had then cut her throat In order 
to disprove this on cross-examination, Mr. Cankling procured a body for 
dissection, and had dissected, in his presence the parts of the body that 
he wished to study. As the result of Dr, Swinburne's cross-examination 
at lhe trial the presiding Judge felt compelled 10 declare the evidence so 
entirely untrustworthy that he would decline to submit it to the ju1y and 
directed that the prisoner be set at liberty.,. 

"The duties of a cross-examiner after the commencement of the trial 
are of a complex and ra her difficult nature, and l should say not always 
cvmmensurate with the result, but ne\'ertbeless of the utmost importance 
for the success of the cause. 

It requires the greatest ingenuity, a habit of logical thought, clear
!1ess of perc!ption in general, power to read man's mind, intimately to 
Judge of their character by their faces, to appreciate their motives, and 
above all . to discever . the weak points of the · witness under examination 
and the improbabilities and impossibilities of the statements made by 
him. 

Besides the materials afforded by the facts and the attending circu~-
stances o~ ~he_ case !or purposes of cross-examination as stated above, l be 
other a~~•haries ":b1ch will enable you in detecting falsehood and in 

· detert!1101!1g the points against which you can effectively direct your cross .. 
examination are supplied by a careful study of :-

1. The deme~nour of the witness, and the expfessions of his 
countenance. 

-Wellman•• Art of Cross-Examination. p. 162. 
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2. The nature and fabric of his testimony." See Rehmatullah, p. 88. 

" Wrong advice or negligence in bringing a suit is a gross failure 
of duty and makes the lawyer liable in damages. Hardwicke says: 
" Suits by clients against their attorneys are much ~ore frequent now 
than formerly, a~d Courts have in many cases held attorneys liable for 
negligence. It is but just tha~ it should be so. Families are often ruined 
by the errors of incompetent or negligent lawyers. There is an instance 
in record, where by the omission of one word, an eminent English lawyer, 
Mr. Butler, in drawing a will caused a devisee to Jose an estate valued at 
£15,000 per annum. If an accomplished lawyer like Mr. Butler should 
inadvertently make such a serious blunder, how careful should Ja'-'"yers 
of ordinary ability be in the transaction of all legal busilless ? The 
general rule is, that a lawyer is responsible to his client only for the want 
of ordinary care and skill that constitutes gross negligence." Hardwicke 
-Art of Winning Cases, p. 2. 

" It is· a great wonder that suits are not oftener brought by clients 
against their attorneys for neglect of business than are brought. Then, 
too, cccasionally, a judge will feel called upon to administer a rebuke 
from the bench to counsel for his negligence in the conduct of a suit, 
and this public censure is always calculated to greatly injure an advocate.'' 
(H;irdwicke, p. 11). An advocate is bound to use reasonable care and 
skill in the discharge of his duties Failure to use reasonable care and 
skill makes him liable for loss sustained by client, like the members of 
any other profession. It is his business and duty to know the law. He 
cannot plead ignorance. He is always liable to bis client for negligence 
and even an agreement that he will not be liable does not protect him. 
It would be void (see S. 5 of Act XXI of 1926). When a professional 
gentleman accepts instructions to file an appeal and the client loses bis 
right of appeal on account of the negliger.ce of the lawyer. he would be 
liable in a Court of law. (See 37 All. 267.) 

"When be bas spent time enough in giving his client a patient 
hearing, he must as~ume another character, and act the adversary•s part, 
stating to him all imaginable objections, and whatever the nature of the 
disputation may bear. He must a ,k him some shrewd questions, and 
press him closely for dirt:'.ct auswer ; for whilst enquiries are made into 
each particular, we at length hit upon the truth, when least expected. In 
short an unbelieving advocate is best at learning the merits of a cause ; 
for the client generally makes mighty promises, averring that he is able 
to produce a cloud of witnesses, that he has authentic and well attested 
voucb:::rs, and that the adversary himself cannot help the giving up of 
such and such points....... Having thoroughly examined the cause by 
taking an exact view of everything favourable or contrary in it, he must 
lastly act a third part by assuming the character of a judge, and by 
imagining the cau£e to be pleaded before himself. Then what. should 
move and determine him, if be was to pass sentence upon the same 
matter, be must think the most cogent and powerful to determine any 
other ; and so he will seldom be deceived in the event, or it will be the 
fault of the judge." (Hardwicke, pp. 9, 10, 11.) · 

Chitty in his General Practice says : "Either the princip:il or a 
very experienced clerk, who will afterwards attend at the consultation 
and to the conduct of the cause at the trial, and who will be above the 
suspicion of tampering with the witnesses, should personally, and in 
the absence of bis client, see and examine each witness apart from the 
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tber so that one may not influence the other as to the exact testimony 
~e will give, and he should particularly inquire whether _he has an! 
·nterest io the event of the action, or whether there are ~ny c1rcun:istance. 1 

bich might affect his competency in the opinion of the Judge or his credit 
w . " : in the estimation of the Jury. , 

"--The d te s Sarkar, in Modern Advocacy, p. 47 says : . a v_oca 
task is not complete when he bas obtained all information of 
the facts. He should then turn his attention to the means by 
which they are to be proved before the Court. Facts are established by oral 
evidence, documentary evidence and circumstantial evidence.. As r~gards 
oral evidence, the quality should be aimP.d at and not the quantity. E_v1dence 
is weighed and not numbered. It is wrong to ~uppose that a pomt may 
be established if only a large number of witnesses can be called to prove 
it. On the other hand the greater tbe number. the more the risk that 
they would contradict each other by discrepant and inconsi~tent stat~
ments. A fact may be established by a small number of witnesses, 1£ 
their testimony is consistent and reliab1e. In deciding upon the witnesses . 
he should call, the practitioner should have special attention to their 
antecedents, character, social position and integrity. As they are to be 
subjected to the fire of cross-examination, they must not be weak in 
intellect or nervous. Very great discretion is necessary in selecting the 
witnesses. Here also the advocate should not rely entirety on his client's 
assertion as to the nature and particulars of the evidence expected from 
them. If be calls any and every witness to please bis cJient, he is 
sure to find soon to bis utter surpri~e that the witness would say many 
things entirely different from what he bas assured he would say. It is 
therefore essential that the practitioner before he decides to put a wit
ness to the box, should have some idea of the evidence he would give." 
"if the lawyer in preparing his brief should note opposite a statement of 
what each witness will swear of, the peculiarities, characteristics etc. of the 
witnesses, he will find it advantageous in the conduct of bis case. Entries 
of this kind should be brief and to the point ; for instance : "This 
witness is too zealous, he should be held with a tight rein.'' "This is a 
sfupid witness and should be dealt with patiently." "This is a lying wit
ness and be should be examined with severity.'' "This is a timid witness 
and should be treated with the greatest kindness,'' etc. (Hardwicke, pp • 
. 16, 17). . 

_When ~here is serious doubt about the genuineness of a document, 
i~ is imperative that an investigation should be made as to its authenti• 
city. lf a pr~ctitione~ al.lows a document to be put in \\ithout taking 
care to ascerlaan that 1t 1s really what his client asserted it to be, he 
sho_uld not be surprised if it is found afterwards to contain matters 
which disprove or injure his case or which is entirely irrelevant. It is 
bett~r to make a memorandum containing the following particulars : (;) 
P(~r)bes to the documents ; (ii) short summary of contents ; (iii) dates ; 
1v how and by whom to be proved. 

"It is of great importance that the advocate should, at the very 
~::set, _make prope~ note~ of the _facts of the case. It is a very serious 

ect 10 the way ID which busmess is carried on by pleaders in this ;::::ry that t~~Y. make a'i few notes as possible. You may rest assured 
ht: probab1hties are that the advocate would forget a very large 

r:o~orllon of the facts, if he does not make a proper note of them. When 
e acts are fresh and vivid in the mind, it is a common frailty to 

suppose that one would · remember them afterwards. They are generally 
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forgotten within a very short time. The result is that papers have to 
be studied over and over ag!lin, while a proper note made in time would 
have saved a great deal of time and labour. It is not merely with regard 
to the facts that it is desirable that notes should be made. That is desir• 
able even with regard to one's own researches and one's own thoughts:• 
(Aiyar's Professional Ethics, pp. 380-381). 

Rufus Choate was one of the greatest of modern American advocates 
aod orators. His method of preparing cases was as admirable as 
thorough. He was an indefatiguable worker and devoted considerable 
time in the rreparation of the law and facts of his case. It bas been 
said of him, ''that in determining the theory of the case he was never 
satisfied until he had met every supposition that could be brought against 
it." One of his biographers says : ''If for the plaintiff, a strict ·exami
n:1tion of all the pleadings, if the case had been commenced by others, was 
immediately made, and, so far as practicable personal examination of the 
principal witnesses, accurate study of the exact questions raised by the 
pleadings, and a thorough and exhaustive preparation of aH the Jaw on 
these questions. This preparation completed, the papers were laid aside 
until the day of trial approached. At that time a thorough re-examination 
of the facts, law and pleadings, bad to be made. He was never content 
until everything which might, by possibility, bear upon the case bad been 
carefully investigated .and this investigation had been brought down to 
the last moment before trial. If for the defence, the pleadings were first 
examined and reconstructed if in his judgment necessary, and as careful 
an examination of the law made as in the other case.'' See Sarkar' s Modern 
Advocacy, pp. 50-51. 

In criminal trials intricate question~ of law are not generally in
volved. There is always a question of fact. 

"After all the material and available facts are obtained, the next 
thing to do is to ponder how best they can be made use of. The strong 
points must be eliminated from the weak ones and the objections that 
may be urged against the defence theory must be anticipated and met. 
At the actual trial it may not be necessary to rely on all the points he 
has thought out. Those that will help him most will be apparent to him 
after the prosecution case is opened and closed. The prosecution witnesses 
may have made statements in favour of the defence case ; the pro
secutor himself may have given away during cross-examination on material 
points. A point which appeared to the advocate strong may have lost 
its force, or an apparently insignificant point may have sprung into 
prominence on account of its connecting link with another point. It may 
also be necessary to formulate new points in the light of the prosecution 
evidence. The advocate must keep a vigilant eye over the proceedings 
and occasions will arise when he may have to throw himself on the 
resources of the moment in determining a particular line of action. 
When he has a number of points, it is better to urge the strong ones 
first and to abandon the rest, if he feels that they have produced the 
desired effect . If be is fairly certain that the wind blows in his favour, 
he may dismiss the other points by simply enumerating them casually, and 
the consciousness that there were other points in favour of the accused 
which could have been urged will deepen the conviction of the tribunal 
or the jury. 

No point is too small or technical in a criminal case. An appar
ently trivial or technical point may sometimes produce an unexpected 
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It The advocate is defending a prisoner and he will be failing in his ~«:t~ i.£ he overlooks a single point, however small, ~vhi_ch may. after all 
form a connecting link to a chain of facts in esta_bhs_hmg th~ 1_nn<:>cence 
of the pers m. This must not be m istak~n for . nig~lt ng at rnslgnt~c~nt 
points or propounding inconsistent theones which instead of clanfymg 
the ideas make confusion worse confounded. There are la,~yers ~ho 
being unable to put their cases properly ei_ther on accou~t of msufficient 
preparation or incompetence, adopt the device of producmg a s!ate of 
bewilderment by all sorts of arguments and poi~ts with the obJeC~ ~f 
creating some doubt. Thi; tactics may s~;ceed m som; cases but it 1s 
bound to prove disastrous m the long run. See Sarkar s Modero Advo-
cacy, pp. 253-254. 

A lawyer can examine the witness in chambers, in order to find 
out what be has got to say and conduct the case properly. 14 I. C. 763= 
13 Cr. L. J. 299. 

If a lawyer bas not fully acquainted himse]f with all the facts 
relating to the case and has noted them down in some particular order 
he is bound to leave flaws in examination-in-chief or cross-examination. 
The following illustrations will be found useful : -

Illustrations. 

(i) A lawyer who was sometimes forgetful, having been engaged 
to plead the cause of an offender, began by saying : 'I know the pri• 
saner at the bar, and he bears the character of being a most consummate 
and impudent scoundrel.' Here somebody whispered to him that the pri
soner was his client, when he immediately continued : 'But what great 
and good man ever Jived who was not slandered by many of his contem
poraries.' This saved the situation ? 30 M. L. J. 18 (Eng.). 

(ii) There was a theft case in which a number of household articles 
of ordin:uy type were stolen from the house of the complainant. The 
evidence against the accused was very damaging against him because 
all the articles were recovered and were found to be in the exclusive 
possession of the accµsed. The accused was convicted and the case came 
up in appeal. The perusal of the record showed that the complainant 
never stated in the Court that the articles belonged to him. It was a 
fatal mistake committed by the Public Pro5ecutor conducting the case. 
As the property recovered could not be proved to be stolen property, the 
t:~sult was obvious. Omission of one question as to the ownership of the 
propecty turned the scale in favour of the accused who was ultimately 
acquitted. 

(3) In order that a lawyer should thoroughly prepare a case, he 
ought to have a good memory and great reflection. The intellectual 
faculties should be capitally enriched by indefatigable industry and in 
season study; with the most extensive ideas of sensation a~d reflection, 
with memory, invention and genius, so as to be capable of arranging a 
variety of ideas in strict logical order. He must pursue with an ambitious 
zeal the _v:-,rious branches of collateral sciences, i.e., medical, finger print, 
hand-wratiog, etc., and should study all, with experience, 

(4) M~- Bu~ler ~nee asked his junior to prepare brief of a lady's 
case ~nd give him _till the next morning when he was to leave for 
~asbmgton. The Junior sat up half of the night and prepared the 
bnef. 
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Next morning the General asked him to show him the brief. The 
junior replied "I have the brief prepared. I have the points all in my 
head, and can state them to you in three minutes". "Let me have the 
brief" again said the General sharply. 

"But" said the junior "I left the brief at home on my table. 
However, as I have said. I have all the points of the case in my head." 
"Young man" said the General, "the next time you have a brief to prepare 
for me, bring me the brief, and leave your bead at home on the table~•. 
See P. L. R. 1908, Journal Portion, p. 40. 

(5) "Families are ruined by the errors of incompetent or negligent 
lawyers. There is an instance on record, where the omission · of one 
word, by this eminent English lawyer, Mr. Butler, in drawing a will 
caused a devisee to lose an estate valued at £15,000 per annum" 
Hardwicke's Art of Winning Cases, p. 2. 

(6) Mr. Butler spent a week in the repair shop of rail road, part 
of the time with coat off and hammer in hand, ascertaining the capabilities 
of iron to resist-a point on which his case turned. To use his own 
words "A lawyer who sits in his office and prepares his cases only by 
the statements of those who are brought to him will be very likely to 
be beaten. A lawyer in full practice who carefully prepares his cases 
must study almost every variety of business and many of the sciences". 
Willman, pp. 202-204. 




