
CHAPTER CV 

Re-Examination 

The examination of a witness subsequent to the cross-examination 
by the party who called him should be called his re-examination. See 
. The witness should he first examine:1-in-chief, then (if
the adverse party so desires) cross-examined, (if the party calling him 
so desires) re-examined. See S. 138. Ev. Act. The re-exami
nation should be directed to the explanation of matters referred 
to in cross-examination. If a new matter is, by r,ermission of the Court, 

introduced in re-examination, the adverse party may, further cross-examine 
upon that matter.

It is irregular to allow a Public Prosecutor to examine-in-chief a 
witness who on being tendered for cross-examination, has bee'l cross
examined by the defence. 1923 P. 115 : 22 Cr. L. J. 26: 60 I. C. 662. 

The party cailing the witness bas in re-examination the right 
to ask all questions which may be proper to draw forth an explanation 
of the meaning of the expression used by the witnes; on cross-examina
tion, if they be in themselves doubtful and also of the motive or pro
vocation which induced the witness to use these expressions, but he has 
no right to �o further and to introduce matter new in itself and not 
pursued to explain either the expression or motive of the witness. See 
Taylor, S 1474 

If a witness admits on cross.examination that he has formerly 
made statement inconsistent with his present testimony, or if that fact be 
prove1 by independent evidence, the witness may be asked in re-examina
tion to explain his motive for making such inconsistent st"tements. See 

Taylor, S. 1474. 

If material question bas been omitted in examination-in-chief• it 
cannot be asked as a matter of right in re-examination but the Court bas 
a discretion to allow such questions subject to the condition that the 
opposit party is then allowed an opportunity to cross-examine the witness 
on the new matter. 

"The chief object of re-examination is to give the witness an oppor
tunity to explain what he said on cross-examination. It is absolutely 
necessary, in many cases, to give a witness an opportunity after he has 
�een cross-examined. to explain any statements which be may have 
rnadvertently made while he was undergoing a severe cross-examination. 
And an advocate whose duty it is to re-examine a witness must be on the 
alert to note every point which requires an explanation. 

If the advocate is skilful, he will not only re-instate the witness 
whom he has called, in the confidence of the Court and jury if it has been 
shaken by the cross-examination, but he will secure a repetition of the 
most important portions of the testimony of witness, and thus imprint it 
more firmly on the mind of the jury. 

As a rul_e, in re-examination counsel should only touch upon matters 
bro�ght out on cros�•e·xamination, and he must use great discre1ion in
askmg for explanation of what the witness stated on cross-examination. 
He should, before doing this be satisfied that the witness can explain. 
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satisfactorily, the apparent contradictions in his testimony, for it would 
be more hurtful to call for an explanation, an<l obtain one that is injuri
ous, than t? pass over in silence the point not susceptible of explanation. 
After a witness has emerged from the fiery furnace of cross-examination 
if we may use the expression, the prob1bility is that he has been scorched: 
and that he is not in a very happy frame of mind, and the total or partial 
destruction of the testi:11ony of his witness is not calculated to improve the 
good humour of counsel himself ; therefore he must guard against show
ing the slightest sign of being disconcerted or dumbfounded at the ravages 
made in his case by that most dangerous and destructive engine, cross
examination, but he must proceed with the greatest coolness and patience 
to repair the damage which has been done him. Before beginning his re
examination, counsel should determine, in his own mind, what fact 
brought out in examination-in-chief has been contradicted in answer to the 
questions of his opponent. Having in this manner taken a survey of the 
situation, he should a� nearly as possible, begin to repair the damage in 
the order in which it  was done. \Ve take it for granted that the counsel 
has paid the strictest attention to the cross-examination, and that he is, 
therefore, able to proceed in the work of repair as the destroyer proceeded 
in his work of destruction.'' See Wrottesley, Examination of \Vitnesses. 

Sir Frank Lockwood, regarding re-examination, says :
"Re-examination-the putting Humpty-Dumpty together- was by no 

means an unimportant portion of an advocate's duty. Once, in the Court of 
Chancery, a witness was asked in cross-examination by an eminent Chancery 
leader, whether it was true that he had been convicted of perjury. The wit
ness owned the soft impeachment, and the cross-examining counsel very pro
perly sat down. Then it became the duty of an equally eminent Chancery 
Q.C. to re-examine. 'Yes,' said he, 'It is true you have been convicted
of perjury. But tell me : Have you not on many other occasions been
accused of perjury, and been acquitted ?' He recommended that as an
example of the way in which it ought not to be done."

If the testimony of your witness has not been shaken upon cross
examination, and there is nothing that should be explained, or nothing 
forgotten in your examination-in-chief, dismiss the witness. Avoid re
examining as to trifling matters ; besides taking up the time of the Court 
and jury unnecessarily, the jurors may give undue weight to things of no 
importance which you dwell upon at length._ 

If an answer favourable to your side has been brought out on cross
examination, don't press the witness to re-state ; you can comment upon it 
when yon argue your case to the jury. 

1f your witness has been completely broken down upon cross
examination, and has involved himself in hopeless contradictions, hope 
nothing from him, but get rid of him as soon as possible. If, however, 
there is a chance to set him on bis feet, do it. If he has given an 
account of a transaction susceptible of more than one construction, aid 
him in giving the real character of the transaction, by asking suitable 
questions. If bis credibility has been assailed, re-establish it if possible, 
for the whole of his testimony rests upon that foundation. The chances 
are that if questions have been asked a witness which have a tendency to 
impeach his credit he will be anxious to explain, and the jury will be 
apt to sympathise with him, and to feel relieved when he bas given a 
satisfactory explanation of some transaction involving moral turpitude 
with which counsel cross-examining him sought to connect him. It is 
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dangerous to cross•examine as to character unless the advocate asking 
the questions hac; good grou ·1d for making his attack upon the witness. 

Counsel should be careful not to let in new matter upon re-exa-
mination and thu, afford the opposing counsel the opportunity to re

cro,;-ex \mine. \Vhile up·:rn re-examination the advocate has not the 
right to ask questions upon m1tters which have not been brought out in 
the elCamination-in-chief, or cross-examination, without the permission 
of the Court being first asked alld obtained, it may be that opposing counsel 
will not object to the introduction of the new matter, l)referring to claim 
the right to re-cross-examine. 

It is sometimes very unwise to object to a question where the ans
wer is not very damaging, for the reason that the jury will suspect that 
som'.! fa�t has been withheld which the party objecting wished to keep 
b:tck, and they will al ways exaggerate its importance. Juror;; love to have 
all the lights turned on, and they are apt to suspect that a litigant who 
wishes to hide behind a technical objection, especially if he does it of ten, 
is unworthy of their verdict. 

Counsel should not have such an itch to re.examine as to disturb the 
case he has already made. His preparation of the case should al ways be 
so thorough as to leave nothing unproved by bis direct examination and, 
as we have said, be should carefully abstain from asking question upon 
comparatively unimportant matters. He should let ,veil enough alone. We 
have known many advocates get into deep water by not doing this. After 
proving their case clearly, they were not satisfied with their performance, 
but were determined to kick their assailent after he had been knocked 
down. The foolish course of such advocates reminds us of that of the
Italian whose experience was embodied in the epitaph upon his tombstone, 
which read as follows : "I was well, I wanted to feel better ; I took 
physic, and here I am." 

The counsel who is to re-examine should be so entirely familiar with 
tb, testimony of the witness in his case that be will be in no danger 
of leaving anything unexplained. The remarks of Mr• Reed upon this 
point ar� worthy of insertion here. He says : "\Ve have said that one 
purpose of cross-ex/\min'ltion was to avoid the garbling of the testimony 
that could always be ingeniously done on the examination-ir.-cbief. And 
the great reason of the re-examination is to prevent a like garbling by
the cross-examining counsel. The cross-examination cannot only deep
ly probe the witness as to his feelings, his bias, his means of knowledge, 
but it can also elicit fro:u him ind�pendent facts favourable to the 
examiner. And by reason of the right of the counsel to confine the
witness to answer the questions, and to permit him to give nothing 
else. only a portion· of the truth may be so presented as to impart false
hood. Thus a witness who has testified in examination-in•chief to an

occurrence, may be asked in cross-examination if it were uot night, and 
answering affirmatively, he may stand somewhat discredited until the 
re-examina�}on draw:, out that there was a good-light, by which he could 
see clearly. 

The re-examination should be confined lo matters arisiug out of the

c.ross•exa�ination, and ordinarily the counsel will not be allowe<J to ques
tion th! witness on new matter which could have been asked in examina-
tbn-in-chief, If it is desired to introduce new matter in re-examination 
the counsel should in every instance seek the permission of the Court. Th� 
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Judge, however, may in his discretion allow such a question 'to be put. 8
Q. B. D. 506. 

In 2 B. & B. p. 29 7, Lord Tenterdon said : -
" I think that counsel bas a right upon re-examination to ask all

question::; which may be proper to draw forth an explanation of the sense
and meaning of the expressions used by the witness on cross-examination 
if they be in themselves doubtful, and also of the motive by which th;
witness was induced to use those expressions ; but I think he has no right
to go further, and to .. introduce matter new in itself and not wanted for the
purpose of explaining either the expressions or the motives of the witness.''

Thus, where a certain conversation had been admitted in cross-exami
nation, re-examination as to distinct �atters occurring in that conversation
will not be allowed : 7 A. & E. 627.

The Court has always the power to recall a witness at any stage of
the proceedings. (See 0. 18. r. 17, C. P. Code) and to put any question it
pleac;es, in ally form (S. 165). If the examination of the witness has been
conducted unskilfully, the Court usually examines a witness at the close of
the examinati'.Jn, i.e., after re-examination. There is no right of re-exami
nation after the interrogation by Court.

The proper office of re-examination ( which is often inartistically used
as a sort of summary of all the things adverse to the cross-examining
counsel which may have been said by a witness during cross-examination)
is by asking such questions as may be proper for that purpose, so as to
draw forth an explanation of the meaning of the expres�ions used by the
witness in cross-examination, if they be in themselves doubtful ; and also
of the moti,·e, or orovocation which induced the witness to use those
expressions ; but a re-examination may not go further, and introduce
matter new in itself. and not suited to the purpose of exp]aining either
the expressions or the motives of the witness. See Taylor, S. 1474.

Speaking of re-examinatio:1 it may incidentally be remarked that if
your witness's testimony has not bee.1 shaken by the adversary, ]eave well
alone. ' It is, in such cases, a mistake to i.ry to improve matters in re
examination, and the attempt is apt to lend weakness instead of strength to
the sum total. If your witness has really come to grief under cross-exa
mination, it is hardly possible, by re-examining him, however artfuJly, to put
him on his feet ag lin. Humpty-Dumpty has fallen, and as he falJs he
must be left to lie. It is only, I think, where your witness has given
answer in pross-examination, through flurry or i advertence or misappre
hension, which would damage your case if lef c unexplained or not modified,
that tactful re-examination may be really helpful and effective. Never

unnecessarily introduce new matters in re-examining witness. To do so,
opens the door to re-examination and you cannot tell where or how things
may end. l Cr. L. J. 208. 

The above rules can be illustrated thus :-
Illustrations. 

(i) The object of the cross-examfoer in this case was to show that

the petitioner who was a solicitor, was as unfaithful to his wife as he
alleged his wife had been to him.

"Ask him,'' whispered the wife's solicitor to his counsel in the course
of the cross-examination of the petitioner, ''whether be is not a frequenter
of Corporation Street.''

Counsel asked, "Now, Sir, attend to me if you please. Are you not a
frequenter of Corporation Street ? ..
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The witness smiled. 
"It is no laughing matter, Sir,"·said the counsel. "Do not Jonnge in 

the witness-box like that; it is not respectable to the Collrt. I ask you again, 
are you not in the habit of frequenting Corporation Street ? You know 
what I mean, Sir, just answer the question." 

The petitioner, with the blandest smile of innocence, answered, 
"Yes." 

The petitioner who was merely represented by a junior, re-examined. 
This was his re-examination :-

"You say you are a frequenter of Corporation Street ?" 
''Yes, Sir.'' 
Can you say whether her Majesty's Judges are also in the habit 

of frequenting that neighbourhood? (Here, of course, was much laughter, 
in which th� judge indulged as freely as a!ly ). Have you seen them there 
yourself ?'' 

"Many a time, Sir.'' 
''Is it not the finest street in Birmingham r'

''It . s· ,,IS, Jr, 

"And is it not there that the Royal Victoria Courts of Justice are 
situated ii''cay s· ,, es, 1r. 

"And where the Assizes are held." 
"It is." The effect of the question and answer was completely nulli. 

fied by this re-examination. 
(ii) A witness was questioned by an inexperienced counsel thus:
Q. •'Have you not been convicted of felony ?"
A. "Must I answer, my Lord ?"
"I am afraid you must'' answered his Lordship. "There is no help••

"I h 
,, 

A. ave.
In re-examination the witness was asked "When was it.'' 
A. "Twenty-nine years ago.''
The Judge-"You were only a boy-"
Witness-''Yes, my Lord.'' Cox's Advocate. 
Don't cross-examine in such a manner as to give room to ejfect,,nl

re-examination. 
Sometimes through small opening in cross-examination a large and 

effective re-examination:may gain admittance, Sea Harris' IJlustrations 
in Advocacy, p. 107. 

For illustrations see separate chapter on "Do not Cross.examine as 
to Give Room to Effectual Re-examination.'' 

Cross-examination in Re-examination 

1. Where a witness unexpectedly turns hostile in cross-eaxmina
tion, the Court can permit the party producing the witness to challenge 
by way of cross-examination the veracity of the witness. '12 C. 9t7. 6 
C. W. N. 513.

2, Where prosecution tenders a witness as being "won over" 
without examining him, the prosecution is not entitled to cross-examine 

·the witness after he bas been cross.examined by the defence. 1928 p. �03 :
7 P. 5S.

A ·cro3s-exa-ni:latbn of a witness often gives rise to a re-examination
of him by the side which examined him in chief. One object and effect of
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the re-examinition m:1y be to repair the da•nage, which the cross-examina• 
tion has done to the evidence given in chief. 

\Vhen a cross-examination has brought out some fact, not contained 
in the evi�en:e in chief, a re-examination on that fact is, in reality, a
cross-examrnatton, and a further examination following this cross-examina
tion will be a re-examination, and this may confirm the original or first 
cross-examination. 

Illustration 

The trial in 1794 of Hardy for high treason contains an instance 
of this, in the following cross and further examination of the witness, 
Green. Cross-examined by Mr. Erskine. 

Q. "Did you tell Groves that you had sold two or three hundred
knives, but desired him to speak low, because the parlour-door [was open, 
and your wife was a damn' d aristocrat-did you say so ?'' 

A. "I will make oath that I did not make use of such an expression
as that " 

Q. ''Did you say anything to him, as if there was anything improper
in selling the knives ?" 

A "N ,,. o. 
Q. "I think it right to inform you, that Groves has thought fit to

swear that you told him to speak very low, for that your parlour-door was 
open, and your wife was a damn'GI aristocrat, and tbat you did not want her 
to know, that you were selling the knives. " 

A. "I swear I said no sucn thing ; these knives all lay in my shop:
so far fro n hiding them from my wife, they lay openly in the show-glass 
and in the windows for sale." 

Re-examined by Mr. Attorney-General (Sir John Scott). 
Q. "To be sare, it is not a polite thing to call one's wife a damn'd

aristocrat ; what did you say about her ?'' 
A. "I do not recollect that I said a word of the kind or threw out

any such hint." 
Q. "D.d you say anything about your wife?"
A. "I do not recollect, to the best of my knowledge, that I mentioned

anything about my wife." 
Q. '·Did y\lu mention anything about aristocrats ?''
A. "No, I do not know that I said anything about aristocrat or my.f 

,, 
Wl e. 

Mr. Eskine. "Did you wish to conceal these knives from your 
wife ?" 

A. "No." See Hardy's Trial, Vol. III, pp. 118-120.

Re-examination without Crose-examination 

lt is well settled that there can be no re-examination when there is 
uo q 1e;;tio:1 p�1t by the opposite party in cross-ex;tmination. The party 
calling the witness cannot contend that he expected certain questions to be 
asked by the opp ,site counsel and therefore he omitted to ask these ques• 
tions. This happened in an important case, the facts or which were as 
follows:-

In this case the question was whether the accused was sane or insane 
at the time of the commission of the offence. One Dr. Hamilton had been 
retained by the defence and had m1.de a spe�ial study of the accused's 
case, had visited him for weeks al the prison, and had prepared himself for 
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a most exhaustive exposition of his mental condition. Upon callin�
him to the witness•chair, however, counsel for the accused (Mr. Howe) 
did not question his witness so as t..> lay before the jury the extent of his 
experience in ment:1I disorders, and his familiarity with all forms of in
sanity. nor develop before them the doctor's peculiar opportunities for 
judging correctly of the prisoner's present condition. The advocate evi• 
dently looked upon the advocates in charge of the prosecutio:1 as a 
lot of inexperienced youngsters, who would cross.examine at great length 
and allow the witness to make every answer tell with double effect when 
elicited in cross-examination by counsel for the Crown. Counsel for the 
accused contented himself with these two questions and answers :-

Q. "Dr. Hamilton, you have examined the prisoner at the Bar have
�·· you not r 

A "I h s· ". ave, 1r. 
Q. "Is he, in your opinion, sane or insane ?"
A "I ,. 'd D H ·1 • nsane, sa1 r. am1 ton: 

"You may cross.examine," thundered the counsel with one of bis 
characteristic gestures. There was hurried consultation between the 
advocates for the Crown • 

.,We have no questions,,, remarked Mr. Nicoll, quietly. 
"What,'' exclaimed Howe, "not ask the famous Dr. Hamilton a 

question ? Well, I wilJ," and turning to the witness began to ask him bow 
close a study he had made of the prisoner's symptoms, etc., when upon 
objection by the counsel for the prosecution, the Court directed the wit• 
ness to leave the witness-box as his testimony was concluded, and ruled 
that, inasmuch as the direct examination had been finished, and there bad 
been no cross.examination, there was no course open to Mr. Howe but to 
call his next witness. 




