
CHAPTER XIII 

Silent Cross-Examination 

In crlminal trials and especially in capital cases so long as your 
case stands well, ask but few questions, and be certain never ~o a~k any, 
the answer to which, if against you, may destroy your che?t s case 
unless you know the witness perfectly well, and know that his answer 
will be favourable, or unless you be prepared with testi"!ony to destroy 
him, if he play traitor to the truth and your expectations. See Paul 
Brown's Rule ( 4 ). 

A lawyer should come to a point as soon as possible and it. is 
always advisable not to ask questions rather than squash up a question 
in haphazard manner. Of all the duties of a cou1~sel t~at of cro~s
cxamination is, in my opinion, the most difficult one in which to acquire 
proficiency. Few have excelled in it, It is a dangerous weapon, and the 
true art lies in knowing either where not to put any question at all, or 
the exact moment when to stop putting them. 18 Cr. L. J. 109. 

It has been said by a lawyer of considerable experience ~ha! saying 
nothing will frequently accomplish more than hours of questtonmg. It 
is the client!s interest rather than your own whims that you are to 
consider. 16 M. L. J. 35. 

The golden rule is that a lawyer should not put any unnecessary 
or vexatious questions to please his clients. 

\Vhere the object of the client is merely to gratify his passions by 
unmerited abuse, by embarrassing or intimidating witnesses of whose 
veracity he has . no real suspicion, or by conveying an impression of 
discredit which he docs not actually feel, in all clA.Sscs of this kind there 
is an imperious duty upon the advocate, who, while the protector of 
private right, is also the minister of pwblic justice, which requires them 
to be repelled. 

''In my short judicial experience I have adjudicated in more than 
one case where the death sentence had to be confirmed, in which the 
conduct of the cross-examination had resulted in the proof of facts or 
statements palpably true and elicited quite unexpectedly from witnesses 
who had never volunteered the information and could not have been 
coached into it, which have just provided what was wanted . to complete 
the case for the prosecution. In a criminal case, silence is sometimes 
more than golden." Walsh's Advocate, p. 167. 

Terell C. J. said: ''It is no new experience to note that the art of 
advocacy is not practised in the defence in lower Courts in such a manner 
as to lead ~ost directly to the acquittal of the client. Instead of seeking 
out the ma!D points of the defence and in seeking to establish this by 
cross-examination, the cross-~xamination wanders about wholly irrelevant 
b~~rsdand the real criticism of the evidence for the prosecution is to be 
0 me bf lo~kin~ at the evidence in chief. The evidence given in 
cross-exanunat1on 1s not of the slightest value in the interest of the 
accused person.,. '(Raj Kumar v. E., 1928 Pat. 478, 475). 

sh 1:1:msdsay~ : "With a very few exceptions, no cross-examination 
ou e. a mwstered when the case is to go for trial. Instead of this 

course being pursued, n long cross-examination is often indulged in. or 
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the young gentleman who thinks he is defending, puts as many questions 
as he can, un<lcr the impression that questioning is cross-examination 
and then answers are elicited detrimental if not destructive to every 
chance of acquittal. For the purpose of convicting unfortunate wretches 
who are charged with offences, the Government need not establish p~blic 
pros~c~tors whil_e youn~ advocates defend, for these gentlemen can 
adnun1ster questions ,Yh1ch . the law. forbids the prosecuting counsel to 
ask ; and what is more, they can privately question the prisoner, and 
then by giving the information so obtained in the shape of questions to 
the witnesses, may display a knowledge of circumstances only consistent 
with the prisoner's guilt, as by showing that he was present at the scene 
of the crime, when probably the defence is to be an alibi f" · 

Illustrations 
·c i) In this case the question was whether the accused was sahe or 

insane at the time of the commission of the offence; One Dr. Hamilton 
had been retained by the defence and had made a special study of the 
accused's case, had visited him for weeks at the prison, and had prepared 
himself for a most exhaustive exposition of his mental condition. Upon 
calling him to the witness-chair, however, counsel for the accused 
(Mr. Howe) did not question his witness so as to lay before the jury the 
extent of his experience in mental disorders, and his familiarity with all 
forms of insanity, nor develop before them the doctor's peculiar 
opportunities for judging correctly o~ the prisoner,s present condition. 
The advocate evidently looked upon the advocates in .charge of the 
prosecution as a lot of inexperien~ed youngsters, who would cross• 
examine at great length and allow the witness to make ~very answer tell : 
with doµble eft'~ct wb,en elicited in cross-examination by counsel for the 
crown. . Counsel for the accused contented hims~lf with these two 
questions and answers :-

Q. "Dr. Hamilton, you have examined the prisoner at the_Bar, 
have you not ?" 

A. "I have, Sir." 
Q. "Is he, in your opinion, sane or insane." 
A. ''Insane," said Dr. Hamilton. 
0 You may cross-e~mine," thundered the couns~J with one of his 

characteristic gestures. There was a h\lrried consultation between the 
advocates for the Crown. 

"We have no questions,'' remarked Mr. Nicoll, quietly. 
"What," exclaimed Howe, "not ask the famous Dr. Hamilton a 

question ? Well, I will," and turning to . the ~it~·ess began to ask him 
how close a study he had made of the prisoner s symptoms, etc., when 
upon objection by the counsel for the prosecution, the Court directed the 
witness to leave the witness .. box as his testimony was concluded, and 
ruled that, inasmuch as the direct examination had bee~ finished 
and there had been no cross-examination, there was no course open, 
to :Mr. Howe but to call his next witness." Wellman'.s Art of Cross• 
examination, pp. 77-79. 

(ii) At a trial for murder, a Welsh advocate was instructed for the 
defence by one of the leading loc~l practitioners_. ~~e counsel. was a 
very peremptory little man, and dunng cross-cxam_mataon _he d~clmcd to 
put a certain question suggested hy the gentleman mstructmg lum. The 
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solicitor pressed him again and again on the point, bu~ still h~ refused. 
o\V JI s·r " said the solicitor at last, " these are my 1nstruct1ons, and 

e • 1 
' • · tt · tl mine is the responsibility, therefore I . 1ns1st ,~po~ your pu mg . 1e 

question." ~'Very well,,, said the barrister, I_,~•~l P~,t the qucsti~:m, 
but remember as you say, yours is the rcspons1bihty. The question 
was put, and the result was that it contri~utcd in a large degree to 
implicate the prisoner. The sentence havmg b~e.n pronouncc_d the 
barrister turned round in a fearful rage to the sohc1tor and excl.a1mcd : 
"When you meet your client in hell, which you undoubtedly will, you 
wiJl be kind enough to tell him it was your question and not mine." See 
Wellman. 

(iii) In this case a young woman of somewhat prepossessing appear
ance was charged with poisoning her husband. They were people in 
a humble class of life, and it was suggested that she had committed 
the act to obtain possession of money from a burial fund, and also that 
she was on terms of improper intimacy with a young man in the 
neighbourhood. A minute quantity of arsenic was discovered in the 
body of the deceased, which, in the defence, was accounted for by the 
suggestion that poison had been used carelessly for the destruction of 
rats. The Judge, Mr. Baron Parke, charged the jury not unfavourably 
to the prisoner, dwelling pointedly upon the small quantity of arsenic 
found in the body, and the jury without much hesitation acquitted 
her. Dr. Taylor, the Professor of Chirnstry and an cxperieneed witness, 
had proved the presence of arsenic, and, to t.hc great dis
appointment of the solicitor, who desired a severe cross-examination, 
counsel for accused did not ask him a single question. He was sitting 
on the Bench and near the Judge, who, after he had summed up and 
before the verdict was pronounced, remarked to him that he was 
surprised at the small amount of arsenic found ; upon which Taylor 
said that if he had been asked the question, he should have proved that 
it indicated under the circumstances detailed in evidence that a very 
large quantity had been taken. The professor had learned never to 
volunteer evidence, and the counsel for the prosecution had omitted to 
put the necessary question. ?fir. Baron Parke having learned the cir
cumstances by accidental means, did not feel warranted in using the 
in~or~tion and this is a good lesson in the art of silent cross-cxa
mmaUon. 

(iv) In a case tried on circuit, before Lord Justice Thesiger, the 
cross-examining counsel had muddled up some part of the case which 
was greatly in his favour. , 

The: counsel on the other side was addressed by his Lordship. 
"No, question Mr ..••...... " 

h
'~o question, my Lord,'' said the counsel for the other side, and he 

won 1s case. 

Wh~ th<: counsel Wa$ dining with his Lordship that night the 
Judge said, w1th grave innocenc~ "I thought, you would ha.ve cleared 
up that matter in re•examination in the interests of justice." 

. "The .interests of justice, my Lord,,, said the counsel, "were the 
~terests of my client. I could not cross over to the other side without 

0
~~

0
:~~~t, as be had not retained me to hold a brief for his 

H /1;h~
1
Lord Justice thought there was something in the observation. 

arr1s ustrations in Advocacy, P· 106. 


