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1. DISTANCE LENDING PERSPECTIVE

1.1 As I rise to speak, I note that I am the first counsel to address the court who does not have a

title.  That is not a hint.  I am perfectly proud and happy just to be an O’Neill.

1.2 But we have two of the counsel who have just spoken who are active Parliamentarians in the

House of Lords - and Lord Keen indeed is active Minister in the present UK Government,

presenting and defending Government policy not only before this court but also in the House

of Lords.   In some sense then he is acting here in his own cause.  And we know what is said

about lawyers who act for themselves in their own cause.

1.3 The point I wish to make is that the quality that may be most necessary in understanding and

untangling the issues in this case is a bit of distance.

1.4 Distance lends perspective.  Distance lends discernment.  And indeed distance may lend

disenchantment.
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1.5 What I would say is that the advantage which the Inner House in this case had – which the

Divisional Court did not – is precisely that of distance.

1.6 What this means is that this court has the advantage of the view from the periphery.  What all

this looks like from 400 miles away, far from the fevered machinations of the nation’s capital,

outside the Westminster bubble,  albeit  that the view is perhaps,  at least  judging by the

comments of certain of the press and a number of Parliamentarians on the Inner House

judgment from a country and legal system of which they know little and care less.

1.7 The constitutional court in Germany, the Bundesverfassungsgericht,  sits for a reason in

Karlsruhe rather than in the political capital Berlin, or the financial capital Frankfurt. It

is to give that sense of perspective that feeling of distances from everyday politics.   This

court, of course, already knows of the advantages and symbolism of getting out of London,

which is why it is also peripatetic and has sat in circuit in Edinburgh, Belfast and Cardiff.

1.8 In  challenges  to  the  lawfulness  of  Scottish  primary  legislation  (to  cite  some  recent

example, the named persons legislation,  1 minimum alcohol pricing,  2 the exclusion of

prisoners from the right to vote,  3 and certain legislation relating to sex offences 4 and

sex offenders  5) the Inner House generally found in favour of the legislation but this

court - due perhaps to the notion of distance from the immediate political debate - took

a more robust approach - at least re the named persons legislation,  6 and legislation

relating to sex offences. 7     Before this court in this appeal the Inner House may perhaps be

1 Christian Institute  and others  v.  Lord Advocate [2015]  CSIH 64;  [2015]  CSOH 7:  JR on Data
Protection grounds of the “named person service” provisions in Part 4 of the Children and Young
People (Scotland) Act 2014

2 Case C-333/14 Scotch Whisky Association and others v. Scottish Ministers [2017] UKSC 76; [2016]
CSIH 77; EU:C:2015:845; [2014] CSIH 38; [2013] CSOH 70 re compatibility minimum pricing for
alcohol with EU free movement of goods/CAP

3 Moohan and others v. Scottish Government [2014] UKSC 67; [2014] CSIH 56; [2014] CSOH 199: JR
of  the  Scottish  Independence  Referendum  (Franchise)  Act  2013  for  its  exclusion  of  convicted
prisoners from franchise

4 O'Rourke v HM Advocate  [2017] HCJAC 70 JR of Scottish legislation removing reasonable belief
defence as to the age of a sexual partner

5
 The Scottish legislation is discussed in R (JF and Thompson) v. Minister of Justice [2010] UKSC 17

Article  8  ECHR right  to  privacy  and its  compatibility  with the imposition  of  indefinite  period  of
notification on the sex offenders register without provision for review or removal

6 Christian Institute and others v. Lord Advocate [2016] UKSC 61: JR on Data Protection grounds of
the “named person service” provisions in Part 4 of the Children and Young People (Scotland) Act 2014

7 AB v. Her Majesty’s Advocate [2017] UKSC 25: JR of Scottish legislation removing reasonable belief
defence as to the age of a sexual partner
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thought to be returning the favour by giving this court a dispassionate view, from a distance,

of the legal and constitutional implications of the political goings on in London.

2. THE IMPORTANCE OF HISTORY

2.1 If in England the past is another country where they do things differently in Scotland

the past isn’t even past, it is here and now.  

2.2 How else to explain the ragged singing by Scottish MPs occupying the house after Black

Rod announced its prorogation of Scots Wha Hae - Robert Burns invocation of Robert

Bruce’s rallying speech to his troops immediately before the battle of Bannockburn.  The

most significant date for Scots to call to mind in the face of current events is, it would

seem 1314.    So the history I relate in the Case is an old tale, written in tears and blood.

But the fact that it is a history which may be unfamiliar, which does not feature in the

national curriculum or in 1066 and all that, does not make it less true, or less relevant in

the court’s consideration and determination of the matters now before it.

2.3  In England it appears that the only dates anyone remembers are to be 1066 and then

suddenly a gap reaching 1966.   

2.4 And otherwise resonant historical memory goes only as far back as the Second World

War and invocations of Churchill and the Dunkirk Spirit and the Battle of Britain.    Or

Matt Hancock’s evocation when asked about prorogation of Parliament saying his father

had  not  landed  on  the  Normandy  beaches  on  D-day  to  allow  Parliament  to  be

prorogued.   Frankly I would have thought that the last thing on his mind as he jumped

into surging waves up to his neck, fully armed and under fire - but there it is.

2.5 What is missing is la longue durée and the sense of perspective that can bring.

3. THE SYMBOLISM OF THIS COURT

3.1 This court however also does know and care about that country and that legal system.  I know

that because your carpet tells me, your curtains proclaim it, the banner behind you extols it.

3.2 It bears a symbol of this court.

3.3 The very word symbol, is from the Greek, that which draws or joins together.  Something

under which we unite.   Something which expresses our sense of union.
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3.4 The opposite of the symbolic is, of course, the diabolic – that which tears apart and pulls

down.

3.5 And the emblem which this court has chosen is of four nations – the rose, the thistle, the flax

and the leek, all flourishing within an encircling omega – the last word

3.6 Importantly too, there is a Crown shown on the court’s banner, that may be thought to refer to

the fact that this Court has jurisdiction in criminal appeals, which are prosecuted by and in

the name of the Crown and following conviction may result in incarceration of an individual

by the Crown.    Your banner shows not Vexilla Regis but Vexilla Legis.  It is not the banner of

the King, but the banner of the law.   It symbolises the rule of law.  

3.7 Again this is all saying something very important too all of us in this room, who come into this

building.   Because emblems speak, symbolism matters.   The iconography you have chosen

says this: be you never so high, the law is above you.

3.8 What your carpet, your curtains, your banner, the headed notepaper on which your orders are

made and your judgments announced is to say that we hold the four constitutional tradition,

embraced in an encircling matrix, where they are equally nurtured, cherished and within

which they will be given the space to flourish.

3.9 What this symbol rightly proclaims is that our present polity is a Union State, not a State of

Uniformity.   And not a Nation State, but a State of Nations in which there is unity in diversity,

communion a koinonia, a fellowship of full and equal participant in making and shaping the

Union polity from all four of its constituent traditions. 

3.10 This then is not a place where one tradition - one view - dominates to the exclusion of all

others but actually a place where those traditions can meet and in dialogue enrich one another

by the different perspectives and narratives they provide.  

3.11 This is a plea in which one at least gets the possibility of each of these traditions, seeing

ourselves as other see us.  For, as Kipling presciently put it:

“What do they know of England, who only England know ?”

3.12 And of course in Macbeth –erroneously referred as the Scottish play when instead it like King

Lear is quintessentially the British play – a Jacobean tragedies written to be played before the

English court to explain just what they were letting themselves in for in having a Scot ascend
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their throne.  And moreover a Scots who on ascending the throne proclaimed  the end of

England in favour of his newly united personal dominion which he dubbed Great Britain, a

country without a history (which is where Shakespeare came in).  In the play Macduff asks:

“Stands Scotland where it did ?”

To receive the answer

“Alas poor country, almost afraid to know itself”

3.13 At this time of perhaps our poor country now again being almost afraid to know itself, this

case there therefore gives the opportunity for you, as its Justices, to gain the insider-outsider

perspective; what Professor Sir Neil MacCormick called the “hermeneutic perspective” which

gives you, the Justices, that necessary sense of distance from, and so better perspective on

where each tradition has come thus far, and where it might be headed.

3.14 Respecting  and  having  regard  to  the  distinct  constitutional  histories  and  traditions

which  make  up  the  Union  polity  is  not  making  a  concession  to  the  politics  of

nationalism.  There are numerous examples of person who combined strong political

support for the union while emphasising the importance of the distinct and distinctive

cultural tradition making it up.   For example in Walter Scott, Robert Louis Stevenson

and John Buchan – all making the unlikely combination of lawyers and novelists – were

all  political  unionists,  who nonetheless  cherished and furthered the distinctive if  the

history and traditions of the nations making up the Union.  Recognising and honouring

the four strands of the Union may indeed strengthen it.    That was certainly their view.

It is in any event something which this court is bound by statute to do, namely Section

41 of the Constitutional Reform Act.

3.15 But your judgment in this case will be enriched by the fact that you have been given two views

simultaneously from both north and south of the Tweed, to use the Burmah Oil metaphor.  It

should certainly not been assumed, or presumed in some Orwellian way that 

“north of Tweed good, but south of Tweed better.”

3.16 This court is in this case fulfilling its role of being fulcrum of the Union polity, in which the

different constitutional and legal traditions which make up our polity are heard, and we are

made the richer by hearing, other voices from other rooms.

4. PARLIAMENT SQUARE

4.1 The third point on perspective and symbolism I want to make is also to consider where this

building is placed.  Again there was much debate about where the new Supreme Court might

be housed when the project was first mooted.
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4.2 Importantly the proposal that you move into Somerset House on the Strand was rejected. In

part because it was too close to the Royal Courts of Justice and to the Inns of Court that it

might then be too readily identified by simply the English legal system.

4.3 Instead you are now on a vast square.   Parliament, the legislature is behind us making up one

side of the square.  The other two sides are made up of Government buildings to my right and

Westminster Abbey on my left.

4.4 We have then the pleasing iconography of the four pillars of the State:

- Parliament to legislate

- The Church to pontificate (in the sense of building bridges, a  pontifex being originally

bridge builder 

- The Government to regulate and govern

- And this court to adjudicate among them all

4.5 But this square also contains darker reminders of where the Rule of Law has failed.    The

statutes tell another story.    Oliver Cromwell stands before Parliament, a signatory of the

death warrant of Charles I.  Whitehall is not just where Government happens but is the place

where Charles I is executed on the orders of a man who eventually in irritation at Parliament

stymieing his policies and getting in the way of his rule, abolished it and established himself as

sole ruler, Lord Protector.  It is not dictatorship it is a “protectorate”.  It looks after you (so

long as you are not Irish or Catholic).  He also of course invaded Scotland and abolished Scots

law during his lifetime.

4.6 And Westminster Abbey is of course not just a Royal Peculiar and place of coronation but also

the venue for the meeting of Evangelical Divine summoned by a Civil War Parliament to re-

write a new manifesto, ultimately the Westminster Confession of Faith of 1647, abolishing the

order of bishops in the Church of England and re-establishing as a Calvinist Presbyterian

body on Scottish lines.

4.7 As well as intimations of civil war in these islands, there are also statutes of Nelson Mandela

to remind one of civil resistance against unjust regimes but ultimately of the triumph of truth

and reconciliation and the re-establishment of the rule of law on a properly constitutional

basis.   And finally immediately outside this court is Abraham Lincoln, who urged in his first

inaugural address at a time of great constitutional crisis in his own nation, and questioning as

to is fundamental identity that:
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““We are not enemies, but friends. We must not be enemies. Though passion

may have strained, it must not break our bonds of affection … touched, as

surely they will be, by the better angels of our nature.” 

4.8 This too is the context in which the question before this court fall to be resolved.

5. THE QUESTIONS

5.1 This  appeal  is  not  about  prerogative  power  and  how  it  might  ever  lawfully  be  used.

Prerogative power is at best an omnium gatherum.  It is potentially a whole host of residual

powers applying in different circumstances, foreign relations, declaring war, giving honours,

proroguing Parliament.  So relying on cases such as  R (Sandiford) v Foreign Secretary

[2014] UKSC 44 [2014] 1 WLR 2697 is not particularly helpful or illuminating, quite apart

from Sandiford not being this court’s finest hour. It is in any event limited to a specific power

of the Foreign Office to provide financial assistance to Britons on trial abroad.  The fettering of

discretion point was the only point that the court allowed to be argued, it having refused

permission on the EU law Charter provisions raised at first instance and before the EWCA re

the application of the Charter re effective remedy and right to legal aid under Article 47 and

the Treaty right of to EU law nationals to effective consular protection.

5.2 R (AIRE Centre) v Home Secretary [2018] EWCA Civ  2837 [2019] 1 WLR 3002 just

produced by the UK Government and referred to by Sir James Eadie is nothing to do with

anything.  The case is about the principle that public bodies may have a “third source” or

inherent power – distinct from any notion of prerogative - to do whatever private citizens can

do.   We are not in that territory here.  This is another poor analogy.

5.3 This appeal is and is only about this exercise of prorogation in the manner, at the time and for

the manner which has been used on 28 August 2019.

5.4 It is not a hypothetical issue.  Nor indeed a general one.   It is whether this exercise of this

power in this way at this time critical period is in all the circumstances properly in accord

without constitutional principles or instead are unlawful by reason of their breach of proper

constitutional principles.

5.5 This court is not being asked, as the Divisional Court thought at para 54 and 56.   We are not

asking this court to produce a new constitutional text setting out when prorogation may ever
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be used lawfully.  It is only on the exercise of prorogation in this case, at this time and for this

period.   All are acutely relevant.

5.6 I have set out in my lengthy written Case as to how I say these questions should be answered.

I adopt that submission and commend the decision of the Inner House, particularly Section 1

re the principles at issue.

Sir James Eadie submission

5.7 Sir James Eadie’s concessions in response to questioning from Lord Kerr amounted to

the following:

(1) If  the  only  limits  on prerogative  power are  the extent of  the  power (which is

putting our case at its lowest) then the limits lowest possible limits must be that

of fundamental rights and principles of the constitution;

(2) Those must, at the lowest, include the sovereignty of parliament, parliamentary

accountability, and democracy. 

(3) He accepts that prorogation inhibits parliament’s ability to hold the government

to account. 

5.8 Re Sir James Eadie’s reference to constitutional propriety, we have already dealt with

this by saying Parliament factually and legally cannot prevent prorogation.   So therefore

the only constitutional actor standing is this court to determine whether that power has

been lawfully and constitutionally exercised by the executive.

5.9 Re Sir James Eadie on institutional competence, we again reiterate:

(1) We do not ask the court to identify an appropriate length, whether Parliament 

wishes to legislate - indeed we say it is inappropriate for the court to do so.

(2) We say this is a unique situation because (a) irreversible constitutional change, 

and (b) cliff edge;

5.10 In  this context - limiting time for any Parliamentary accountability before falling off a 

cliff edge is both improper effect and purpose
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5.11 What Sir James Eadie argues for is that there is no standard which prevent the executive

acting with impunity to close down Parliament so that it can act without Parliamentary

accountability (or any accountability if courts won’t intervene) at this crucial time. 

5.12 Re whether the Queen has any personal residual power, I may note that we tried to serve this

petition personally in Balmoral on Wednesday 28 August before any prorogation order had

been served because we were not clear that the Sovereign knew of this on-going challenge to

prorogation, which we had started at the end of July.  But the messengers at arms were

refused entry by the police. 

5.13 But let  me now deal  with and lightly expand a number of issues which arose from the

discussions of between the Advocate General and the Justices.

6. THE ISSUE OF THE INTERLOCUTOR PRONOUNCED BY THE INNER HOUSE

6.1 It was suggested that the Inner House has pronounced an interlocutor that it is not permitted

to pronounced.   That is not correct.

6.2 It is a fundamental concept of public law that, following an order of reduction or a quashing

order, the underlying matter being reviewed is void ab initio. It is – legally – as if it had never

occurred.  That is  the traditional  method in the Scottish courts  of  providing an effective

remedy in public law matters. 

6.3 There is a question as to the legality of the matter in the intervening period. Are people

permitted to assume a decision/ action is lawful until told otherwise? The matter is looked at

in Boddington v British Transport Policy [1999] 2 AC 143 where the principle is established

that a decision or order which was found to be unlawful is recognised as never having had any

effect.

6.4 For this case, this has obvious implications. Lord Keen was very adamant that the Order in

Council was the thing that gave the commissioners the power to read the declaration to

parliament. Indeed he was correct about that. If the advice from PM was unlawful, the Order

in Council falls. If the Order in Council falls, there is no authority to read out the prorogation

declaration to Parliament. 

6.5 The prorogation would also fail because the unlawful advice to the Queen would poison all of

the fruit of the tree ab initio.   The Inner House found the advice to the Queen to have been

unlawful.  Like  a  house  of  cards,  everything  flowing  from  that  unlawful  advice  must
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accordingly fall. The commissioners had no authority to issue the declaration in law. The

pretended prorogation has no effect.

6.6 In any event as Lord Hope notes in  Eba v Advocate General [2011] UKSC 29, 2012 SC

(UKSC) 1 per Lord Hope at § 27:

27.  ….  [T]he grounds of  judicial control of administrative action in Scotland are
based on legal principle. Judicial review by the Court of Session is not an exercise of
judicial discretion, in contrast to what was said as to the position in English law in
R (Sivasubramaniam) v Wandsworth County Court [2002] EWCA Civ 1738 [2003] 1
WLR 475 (§ 47). 

Every person who complains that he has suffered a wrong because of an error or
abuse of the power conferred on a decision-maker is entitled to apply to the Court of
Session for judicial review under Chapter 58 of the Rules of the Court of Session as of
right, in exactly the same way as he could have done by way of an ordinary action
before the Rules of Court were amended to introduce the current procedure in 1985
(West v Secretary of State for Scotland, 1992 SC 385 at page 404). He does not have
to apply for permission to do so and, although the court has a discretion to refuse a
remedy in judicial review on what may be described as equitable grounds, it has no
discretion to  refuse to  entertain  a  competent application  (Tehrani  v Secretary of
State for the Home Department [2006] UKHL 47 2007 SC (HL) 1 (§ 53).”

6.7 What are the equitable grounds for refusing an order for reduction ?  None have been

offered by the Government.   In principle, instead, individuals are entitled to an effective

remedy from the courts: ubi ius ibi remedium.

7. THE INTERNAL GOVERNMENT DOCUMENTS AND EQUIVOCATION

7.1 The Advocate General says the document that were produced before the Divisional Court and

before the Court of Session are sufficient in and of themselves to explain the reasoning behind

the decision to prorogue and no affidavit is needed.

7.2 Let us just remind ourselves why affidavits are put in.  They are statement made under oath in

which their authors swear, under pain of perjury to tell the truth, the whole truth and nothing

but the truth.    But we have no affidavits from any of the main players in this drama.

Certainly nothing from the Prime Minister whose personal decision this prorogation at this

time, for this period and in this manner this was.   All we have, apparently from him is the

handwritten memo bearing the date of 16 August in the following, now fully revealed terms:

“1. The whole September session is a rigmarole introduced by girl swot Cameron to
show the public that MPs were earning their crust.
 
2. So I don’t see anything especially shocking about this proposition 
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3. As Nikki notes, it is OVER THE CONFERENCE SEASON so that the sitting days
lost are actually very few”. 

7.3 But there is in Scottish proceedings indeed even an affidavit from a GLD solicitor.  Nobody

appears to be willing to put their neck on the line apparently to spell out in swear to exactly

why this decision to prorogue Parliament was made in this manner, for this period and at this

time.   The fact that the memo dated 15 August 2019 from Nikki da Costa sets out a number of

reasons or explanations that might be given for this prorogation of Parliament at this time, for

this period and in the manner does not mean that this court can or should assume that those

are the true or complete reasons which underpinned this decision as announced by the Prime

Minister  in his  letter  to  MPs of  28 August  2019.   All  that  he have is  his  tick  and the

handwritten word “Yes” on just this part of this memo

“RECOMMENDATION 
2.  (sic).  Are  you content  for  your  PPS to  approach the Palace  with a request  for
prorogation  to  begin  with  the  period  Monday  9th  September  and  Thursday  12th
September, and for a Queen’s Speech on Monday 14th October?”

7.4 Let us remind ourselves as to how the redacted documents upon which Lord Keen places such

reliance were introduced in the Scottish proceedings.   Luckily we have a transcript recording

of matters they developed before the Lord Ordinary at the full substantive hearing in this

matter held on Tuesday 3 September (he already having heard a day’s argument re the need

for interim order on Thursday 29 August (the day after the prorogation order had been

published)): MS 316-349.   This is what was said there (at MS 320):

“[T]hese  documents  are  sought  to  be  introduced  by  the  other  side  in  order
presumably to bolster a case which says that this is non-justiciable, but they are doing
it on the basis that they will seek to be relying on evidence which will not be able to be
tested as to its veracity. … [T]hat is prejudicial to us, because what we are getting is
unsworn evidence, without an affidavit, which is presumably partial - we don’t know
if this is the complete matter. They haven’t disclosed everything. This is what they
have chosen to give us to suit their case.

I have no idea who penned these documents, when they were penned, whether it was
after this case was raised. It seems it must have been, but whether it was after  they
realised that the prorogation, actual prorogation as set out on Wednesday, was going
to be challenged. 
…
[T]his was a decision by an individual, the Prime Minister, who refuses to give an
affidavit setting out on oath his true and clear and unequivocal and complete reasons
for carrying out this action of proroguing Parliament.”

7.5 And that remains exactly the position in which we find ourselves in this court.   Still  no

affidavits have been lodged from the actual authors of these documents or those who actually

took the decisions at issue.  Instead, said the Advocate General we have to take it all on trust

that these are the real and complete reasons and they are sufficient to acquit the Prime
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Minister of subterfuge or clandestine dealing or egregious behaviour such as he was convicted

of by the Inner House.   But frankly I don’t trust this Prime Minster to tell the truth or indeed

to instruct his lawyers as to the truth.

7.6 In all  these circumstances the IH was entitled to go behind the documents because,

while detailed, the explanation given was not credible and reliable. Put another way, the

documents were internally incoherent. The reasons given did not justify the conclusions

reached:

(1) In fact we see from a close reading of the documentation that this is all about the PM

having a united front to present to the EU.  No dissent on that means shutting down

and shutting up Parliament for this Brexit period.  That is unlawful.

(2) No  necessity  for  ending  the  parliamentary  session,  introducing  a  new  Queens’s

speech could be achieved with a very short prorogation. Nor did they need to be

done before 31 October.

(3) The length, supposedly justified by the recess and the need to avoid key votes during

the SNP conference makes no sense because:

(a) Recess is in the gift of parliament not the government – there was no guarantee

of recess (and indeed indications that it would not happen). 

(b) Contrary  to  the  government’s  stated  intention  prorogation  actually  served  to

stymie the passage of a number of important pieces of legislation (including the

Domestic Violence Bill, Immigration Bill, and legislation providing for no-fault

divorce.) 

(4) It is clear from the documents dated 23 and 28 August that these were written after

the decision to prorogue was already made and are presentational discussions only.

The reference to Queen’s speech at this time (previously timetabled by Theresa May

for October 2019) but that was timetabled on the basis that by that time the UK

would have left the EU.

(5) The fact is that 31 October 2019 is perhaps the most sensitive date there could exist

in our constitution at this date.  It is neuralgically sensitive.  Blustering on about this

as “just politics as usual” is less than frank.

12



7.7 All the above are supported by our most recent affidavit, which identifies the lack of

credibility  or reliability  of  any of  these claims in the light  of  the threat  of  a  second

prorogation. 

7.8 In any case this court must also take into account the wealth of evidence before it that

the  government  was  intending  to  prorogue  parliament  in  order  to  prevent  it  from

interfering with Brexit. These include statements from the Lord Privy Seal and Nikki da

Costa to that  effect  and the PM repeatedly  refusing to rule  out prorogation for that

reason. 

7.9 In all these circumstances the IH was, therefore, justified in finding that the documents

did not disclose a credible and reliable reason for prorogation.   So the Inner House

sceptical approach was entirely the correct one and it certainly does not fall to this court,

as appeared to be being suggested by my Lord Reed to give any benefit of the doubt, and

accept these documents at face value as full fair and fully accurate accounts of the true

reasoning behind this decision to prorogue Parliament.

7.10 Indeed see in particular Padfield [1968] AC 997, per Lord Upjohn at (at 1060, 1061-2)

draws adverse inferences from the weaknesses of the affidavits actually which had been

lodged.  He notes

“I will turn to his second letter, that of May 3, 1965, which so far as relevant was in
these terms: 

‘You will appreciate that under the Agricultural Marketing Act, 1958, the
Minister has unfettered discretion to decide whether or not to refer a
particular complaint to the committee of investigation. In reaching his
decision he has had in mind the normal democratic  machinery of the
Milk  Marketing  Scheme,  in  which  all  registered  producers  participate
and which governs the operations of the board.’

This introduces the idea, much pressed upon your Lordships in argument, that he
had  an  ‘unfettered’  discretion  in  this  matter;  this,  it  was  argued,  means  that,
provided the Minister considered the complaint  bona fide, that was an end of the
matter. Here let it be said at once, he and his advisers have obviously given a bona
fide and painstaking consideration to the complaints addressed to him; the question
is whether the consideration given was sufficient in law. 

My Lords, I believe that the introduction of the adjective ‘unfettered’ and its reliance
thereon as an answer to the appellants’  claim is one of  the fundamental  matters
confounding  the  Minister’s  attitude,  bona  fide though  it  be.  First,  the  adjective
nowhere appears in section 19, it is an unauthorised gloss by the Minister. Secondly,
even if the section did contain that adjective I doubt if it would make any difference
in law to his powers,  save to emphasise what he has already,  namely that acting
lawfully he has a power of decision which cannot be controlled by the courts; it is
unfettered.  But  the  use  of  that  adjective,  even  in  an  Act  of  Parliament,  can  do
nothing to unfetter the control which the judiciary have over the executive, namely
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that in exercising their powers the latter must act lawfully and that is a matter to be
determined by looking at the Act and its scope and object in conferring a discretion
upon the Minister rather than by the use of adjectives.
…
The matter, however, does not end there, for in his affidavit the Minister referred, as
I have already mentioned, to Mr. Kirk’s letter of May 1, 1964, without disapproval.
That letter contained this paragraph: 

‘3. In considering how to exercise his discretion the Minister would, amongst
other things, address his mind to the possibility that if a complaint were so
referred and the committee were to uphold it, he in turn would be expected to
make a statutory order to give effect to the committee’s recommendations. It
is this consideration, rather than the formal eligibility of the complaint as a
subject for investigation, that the Minister would have in mind in determining
whether  your  particular  complaint  is  a  suitable  one  for  reference  to  the
committee. We were unable to hold out any prospect that the Minister would
be prepared to regard it as suitable.” 

This fear of parliamentary trouble (for, in my opinion, this must be the scarcely veiled
meaning of this letter) if an inquiry were ordered and its possible results is alone
sufficient to vitiate the Minister’s decision which, as I have stated earlier, can never
validly turn on purely political considerations; he must be prepared to face the music
in Parliament if a statute has cast upon him an obligation in the proper exercise of a
discretion  conferred  upon  him  to  order  a  reference  to  the  committee  of
investigation.”

7.11 And all that is without even considering the matter of the redactions.  I refer to my Cases

on this point and to the decision of the Inner House in Scottish Lion which is directly on

point.   Scottish Lion Insurance co v Goodrich Corporation [2011] CSIH 18,  2011 SC

534 in  which  the opinion  of  the  Inner  House was  delivered  by Lord  Reed holding,

among other things as follows:

“[W]here  a  party  to  legal  proceedings  seeks  to  rely  upon  part  of  a  confidential
document (or sequence of related documents), but asserts privilege so as to prevent
disclosure of the remainder. 

In such a case, the privilege may be taken to have been waived on the basis that ‘a
party may not waive privilege in such a partial and selective manner that unfairness
or misunderstanding may result’ (Paragon Finance plc (formerly National Home
Loans Corp) v Freshfields [1999] 1 WLR 1183, per Lord Bingham of Cornhill CJ, p
1188).

As  these dicta indicate,  where  proceedings  require  to  be  conducted  fairly,
considerations of fairness may bear on an assessment of whether a person’s conduct
in  relation  to  those  proceedings  has  been  inconsistent  with  the  maintenance  of
confidentiality, and whether he must therefore be taken to have waived privilege.”

7.12 So given that they are so strongly relying on the documents, let us see the complete document,

even if unsupported by any affidavit.  That is what open justice means and requires in this

case.   They cannot get away with coyly revealing but still concealing.  We are entitled to the
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truth the whole truth and nothing but the truth.  These documents are redacted most certainly

don’t provide us with that, regardless of all their many other failings.

8. RECESS

8.1 Lord  Keen  majored  on what  he  said  was  the IH complete  misunderstanding  of  the

process of recess which he said necessarily wholly undermined their judgment about the

unreasonable nature of this prorogation.  This is all slightly odd then that none of these

points  were  made  by  counsel  on  his  behalf  before  the  IH  when  the  matter  of  the

distinction  between  prorogation  and  recess  was  actively  discussed  with  and  by  the

bench in questioning of counsel on both sides.

8.2 But let us be clear.   The decision as to whether or not to go into recess is one that is

entirely for the relevant House:

(1) Where the House of  Commons is  to go into recess,  it  must first adjourn.  The

House cannot  adjourn  unless  by  order  of  the Speaker  or  by resolution  of  the

House (Standing Order 9(7));

(2) Where adjournment is beyond the next sitting day (i.e. recess) the government

must propose a motion to that effect. The House can vote down the motion or

amend it. If can’t amend the motion then it can refuse and propose alternative

motion under Standing Order 24: Erskine May § 17.19.

8.3 Several important points arise:

(a) Recess is a decision of the House. It therefore contrasts with prorogation (which

is the exercise of a purely executive power without any reference or notice to

Parliament).

(b) Recess is not the default. It must be effected by a motion put by the Government

to the House. Given that this government has yet to win a vote in the House of

Commons, it is by no means certain that such a motion would pass. 

(c) It is irrelevant that recall during recess lies only within the gift of the executive

because parliament can simply not vote to go into recess. 

(d) The fact that parliament has generally gone into recess at this time is irrelevant:

8.4 And it is not for the court to second guess parliament - Parliament is entitled to choose

when and if it  goes into recess.  The issue here is that the government has abusively
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removed that choice. It is not for the court to speculate about what choice parliament

would have made, merely to protect parliament’s right to choose. 

8.5 In any case, the instant context is entirely different from the other times parliament has

gone  into  recess  at  this  time of  year.  There  was  no  31  October  cliff  edge  on  those

occasions.

8.6 Further and in any event, recess differ from prorogation. Parliamentary committees can

still  sit and written questions can be asked. The other House can still sit and in that

capacity  still  hold  the  Government  to  account  and scrutiny  and the  like  even  if  no

primary legislation might be passed in the absence of the other House.

8.7 But Parliament is not just about legislating.  It is at least as equally about holding the

Government to account.   Thus if Parliament were currently in recess now - rather than

prorogued - then the Executive would not have prevented Parliament from holding it

accountable because Parliament can still act in holding the Executive to account.  That it

may no enact primary legislation is wholly irrelevant to that task

8.8 Finally, if the government had not prorogued parliament then Parliament would still be

sitting unless it voted to go into recess. 

8.9 In sum, Lord Keen’s attack on the IH reasoning point is hopeless.   He says finally in

sum  that  if  you  take  into  account  recess  they  have  only  lost  7  sitting  days.    But

Parliament  can  do  an  awful  lot  in  7  sitting  days  when the  Governing  party  has  no

majority in the House.  

8.10 The unlawfulness of this prorogation is not about the fact that it was for five weeks.  It

was about the fact that it was done clandestinely after the public and Parliament lied to

by Executive as to its true intention.  It has been done at a crucial period in our country’s

history, namely the run up to Brexit when the representatives of the people should be

sitting to contribute to the debate and hold the Executive to account and to the law over

what it is purporting to be doing.    Losing even 7 sitting days in those circumstances can

be seen to be unconstitutional.  In fact however what was done was that 35 sitting days

were  removed  by  executive  in  this  crucial  time  without  notice,  without  Parliament

having any proper chance to stop it and all for the purpose of pursuing what is in fact an

unlawful policy of leaving the EU on 31 October do or die, deal or no deal.   

8.11 This is an unlawful policy precisely because the Government has no mandate in primary

legislation to allow for a no deal and in any event has been required by Parliament to
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seek an extension of the Article 50 notice period should the possibility of crashing out

without a deal – because of Government inaction or ineptitude become imminent.

8.12 The  Government  has  decided  instead  to  close  down  Parliament.   This  is  not  high

politics.  This is low dishonest dirty tricks.  It is actions which aims at subverting the

constitutional and is therefore unlawful.  This court should call it out as such.

9. THE INTENTION OF PARLIAMENT

9.1 There  was  discussion  about  whether  Parliament  could  have  legislated  to  prevent

prorogation and what parliament might do had it not been prorogued.    The first point

here is that we need to reject the premise. It is not for the court to speculate about why

parliament did not legislate or what it otherwise might do. To do so trespasses on the

process of parliament, with which the court cannot be concerned.  

9.2 But it  is  incorrect  as a matter of fact and law – the Executive can block any Act to

prevent prorogation by refusing Queen’s personal consent to the Bill and can, in any

case, prorogue so quickly that Parliament not given time to legislate. 

9.3 It is not for the Speaker. It is for the Minister to indicate that the Queen’s consent is

required. Therefore this is a power of the Government. So it absolutely is an answer to

say that the Queen’s consent is no answer to the submission that parliament can control

prorogation. It self-evidently is an answer because it is a power entirely within the gift of

the  government  that  can  be  used  to  prevent  a  bill,  which  restricts  or  prevents

prorogation, becoming law: see Erskine May § 9.6 and § 30.79

9.4 In any event, in the limited time available to it since the prorogation was pronounced

Parliament has been firefighting when faced with an arsonists of the constitution.  It has

time to deal only some matters in very limited time.  It cannot be said that if you try and

put the fire out in one room, you are consenting to the fire going on in the rest of the

house.

9.5 The Advocate  General  said  it  was  not for a court to overlay its own views as to when

Parliament might or might not sit and Parliament had legislated on this issue in the Northern

Ireland (Executive Formation)  Act  2019.  But the correct  approach  is  to  decide  this

matter without any reference to the presumed intention of Parliament in passing the

Acts in the terms it managed to do in the face of Government opposition. It is for the

court to ensure Parliament’s constitutional position is protected. It is not for the court to

decide what Parliament ought to do in this period.

17



10. CONCLUSION

10.1 In the course of oral submissions at the December hearing in Luxembourg before the

Court  of  Justice  of  the  European  Union  in  Case  C-621/18  Wightman and others  v

Secretary  of  State  for  Exiting  the  European  Union EU:C:2018:999  [2019]  QB  199

Wightman the  President  of  the  CJEU  Koen  Lenaerts  said  “this  is  our  Marbury  v

Madison moment”.   As  I  understand  it,  he  meant  that  the  case  represented  the

realisation of fully and properly constitutional law within the EU law system.

10.2 Don’t let this case be this court’s Dred Scott moment.  Instead stand up for truth, stand

up for reason, stand up for unity in diversity,  stand up for Parliament,  stand up for

democracy  by  dismissing  this  Government  appeal  and  upholding  a  constitution

governed by laws not the passing whims of men.

10.3 What we have with this prorogation is  The Mother of Parliaments closed down by the

Father of Lies.   Lies have consequences- but the truth will set us free.

10.4 Rather than allow lies to triumph, this court should listen the angels of its better nature and

rule that this prorogation is  an unlawful abuse of power of prorogation which has been

entrusted to the Government.  

10.5 But this government has shown itself unworthy of our trust as it uses the power of office to

which  is  corrosive  of  the  constitution  and  destructive  of  the  system  of  Parliamentary

representative  democracy on which our  Union polity  is  founded.     Enough is  enough.

Dismiss this appeal and let them know that. This is what truth speaking to power sounds

like.
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	The Scottish legislation is discussed in R (JF and Thompson) v. Minister of Justice [2010] UKSC 17 Article 8 ECHR right to privacy and its compatibility with the imposition of indefinite period of notification on the sex offenders register without provision for review or removal
	““We are not enemies, but friends. We must not be enemies. Though passion may have strained, it must not break our bonds of affection … touched, as surely they will be, by the better angels of our nature.”


